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TREATISE 

ON THE 

LAW of INSURANCE^ 


BOOK THE FIRST. 

CHAP. XII. 

Of Loss . 

Preliminary Obfervations . 

LOSS, in infurance, is the injury or damage fuf- 
tained by the infured, in confequence of the happen¬ 
ing of one or more of the accidents or misfortunes againft 
which the infurer, in confideration of the premium, 
has undertaken to indemnify the infured. Thefe acci¬ 
dents or misfortunes, or perils, as they are ufually deno¬ 
minated, are all diftin&ly enumerated in every policy. 

And no lofs, however great or unforefeen, can be a lofs 
within the policy unlefs it be the dire£fc and immediate 
confequence of one or more of thefe perils (a). In our 
common policies they are fet forth in the following words. 

* Touching the adventures and perils which we the ^J* d " a fu ^ y ft 

* atturers are content to bear, and do take upon us in this * 

* voyage, they are of the feas, men of war, fire, enemies, 

* pirates, rovers, thieves, jettifons, letters of mart and coun- 
‘ ter-mart, furprizals, takings at fea, arrefts, reftraints, and 

* detainments of all kings, princes, and people, of what 

* nation, condition, or quality foever, barratry of the 
‘ matter and mariners, and of all other perils, lofles, and 

* misfortunes, that have or {hall come to the hurt, detri- 
‘ ment or damage of the faid goods and merchandizes, 

‘ an d ihip, &c. or any part thereof/ 


(a) As to the rifles which are within the 
vid. ch, 7. f z. 


VOL n. 


comn pn policy. 
Every 
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Toul lofs. 


Parlitl lofs. 

n. v . 

i 

To llnp. 


To goods. 


Aviro^e lofs. 


Of Lofs . [B. I. 

Every lofs is either total or partial. The term! total lofs 
is underftood in two different fenfes ; natural and legal. 

In its natural fenfe, it fignifics the complete and abfolute 
deftruction of the thing infured. In its legal fenfe it 
means, not merely the entire ddtruttion or deprivation 
of the thing infured, but alfo fuel) damage to it, though 
it fpecifically remain, as renders it of little or no value 
to the owner. A lofs is alfo faid to be total, if, by the 
happening of any of the perils or misfortunes infured 
againft, the voyage be loft, or be not worth purfuing, and 
the projected adventure fruftrated j or if the value of 
what is faved be lefs than the freight. 

yj partial lofs is any lofs or damage fhorl of, or not 
amounting to a total lofs j for if it be not the latter, it 
rnuft he the former.—Thus, ii’ a fhip, infuied for a given 
voyage, arrive at her port of dellination, and there re¬ 
main 24 hours moored in fafety; or, if fire be infured 
for a term, and fhe furvive the term; any injury which fhe 
may have fuRained during the voyage, in the one cafe, 
or during the term, in the other, however great, can 
only amount to a partial lofs (a). So, in the cafe of an 
infurance on goods •, the infurcr contracts that they flrall 
arrive fafe at the port of delivery; or, if not, that he will 
indemnify the infured. If they fpecifically remain, ami 
arc actually landed at the port of delivery, however da¬ 
maged in the voyage, the injury will amount but to a 
partial lofs (b), unlefs they be rendered of no value, and 
altogether ufclefs ; for then the lofs is total (.*). 

Partial Ioffes arc fometimes denominated average loffe^, 
becaufe they arc often of the nature of thofe Ioffes which 
arc the fubje£b of average contributions; and they are 
diflinguilhed into general and particular averages (d). 

Having pvemifed thus much of the nature and different 
kinds of Ioffes, which will be found more fully confidered 
under the head of Abandonment (e), we now proceed to 
confider this branch of our fubjedt under the following 
heads: 

(«) Vid. Cazalet v. St. Bar be, Furncau v. Bradley, Fitzge¬ 
rald v. Boole, inf. c. 13. § a- —— ( l) Vid. Coding v. Frafer, 

fup. 227. - (c) Vid. Burnet v. Kenftngton, fup. 234. and 

Dyfon v. Rowcroft, fup. 238.- (d) Vid. inf. § 7. “ 1 1 

V; Inf. ch. 13. $ 1. 

I. Lofs 
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I. Lofs' by the perils of the fea $ 


II. — 

- collifion ; 

III. — 

- fire; 

IV. — 

—- capture ; 

• V. — 

- arrejl and detention of princes ; 

VI. — 

- barratry ; 

VII. — 

- average contributions ; 

Vllk — 

- falvage ; 

IX. — 

—— the death of /laves ; 

X. — 

—— the death of animals ; 


XI. Of fraudulent Ioffes . 

Se£l. I. 

Of Lofs by the Perils of the Sea. 

IN a large fenfc, all the accidents or misfortunes to 
which thofe engaged in maritime adventures are expofed, 
may be faid to arife from the perils of the fea 5 and, conform¬ 
ably to this idea, a lofs by capture was formerly holden, 
in our courts, to be a lofs by the perils of the fea, as 
much as if it were occaGoned by ihipwreck or tempeft (a). 
But, in more modern times, it has been found conve¬ 
nient to diftinguiih the lofles to which fhips and goods at 
fea are liable, by the more immediate caufes to which they 
may be particularly afcribed. In this view, lofles by the 
perils of the fea are now reihri&ed to fuch accidents or 
misfortunes only as proceed from mere fea-damage , that 
f is, fuch as arife, ex vi divina y from ftrefs of weather, winds 
and waves, from lightning and tempefts, rocks and 
fands, &c. 

By the law of France the infurer is not held liable for 
lofles occafioncd by ignorance, or the want of care or 
attention, in the mailer or mariners, fuch lofles not being 
occafioned by the perils of the fea ( b) y or, indeed, by any 
other peril mentioned in the policy.—Mr. Juftice Laiu- 
rcnce y in the cafe of Tatham v. Hodgfon (c), fays,—I do 
not know that it was ever decided that a lofs ariflng from 


(a) Vid. 2 Rol . Ab.248. pi. io. Comb. 56. 1 Show. 322, 3. 
“— (b) Pothier , h, t. n. 64.——(c) 6 T. R. 656. 

B 2 


What is meant 
l>» pci its of ike 
lea. 


The ignorance or 
jii.iUt-niion of 
the malic-rot ma¬ 
riners is not a 
pent of the l'ca. 

% 


the 
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Foandcring. 


Striding. 


Spiking agj’nft 
a funken rock, 

itC. 


if the damage 
ean be repaired, 
*t >s a partial 
* of ’ ; if nor, it is 
X«:aJ. 


/ 

Jf a rtup be not 
lieard of within 
<. competent 
lime, /he thnll 
he prefunied to 
have foundered 
it^ea. 


Of JLo/i, £B. I. 

the miftake of the captain, was to be deemed a lofs by 
the perils of the fea."—In the cafe of Gregfon v. Gil¬ 
bert (a), where the lofs was occafioned by the < aptain’s 
midaking Jamaica for St. Domingo, it was holden not to 
be a lofs by the perils of the fea. 

A lofs by the perils of the lea may happen, firjl, by 
the (hip’s foundering at.fea, and then it mud, in mod' 
cafes, be total in this drifted fenfc of the word : Second¬ 
ly, by Jlranding, which is either accidental, as where the 
(hip is driven on (hore by the winds and waves; or volun¬ 
tary, as where (he is intentionally run on (hore, either to 
prefervc her from a worfc fate, or for lome fraudulent 
purpofe. A dranding may be followed by fliipwreck, in 
which cafe it becomes a total lofs ; or the (hip may be got 
off in a condition to profecute her voyage, and then the 
damage fuftaiiied, and the cxpenccs incurred, will be only 
a partial lofs of the nature of a general avenge : Third¬ 
ly, by the (hip’s ftriking ngaind a funken rock, or any 
other thing under water, which may occadon the fpring- 
ing of a. leak or abfolute fliipwreck. 

If, upon a dranding or other accidonjt happening to the 
(hip, the damage can be repaired, and the (hip rendered 
capable of proceeding on her voyage; this, with re¬ 
ference to the (hip, is only a partial lof&. But if a repair 
cannot be had at the place where the (hip happens to be! 
cither for want of materials or workmen, or where the 
mader has no money or credit to procure any, Valin 
holds that this amounts to a total lofs, being of opinion 
that fuch obftaclcs to a repair ought to be coufidered as a 
peril of the fea ( b ), 

It often happens that (hips founder at fea, and all on 
board periih, and this out of the view of any perfon who 
could convey any information of the misfortune to the 
owners. In fuch cafe, therefore, there can be no pofitivc 
proof of the caufe of the lofs. But where no intelligence 
has been received of a (hip within a competent time after 
(he has failed, it may reafonably be prefumed that (lie 
foundered at fea; becaufe a lofs proceeding from any 


(a) Inf. ch. 16. f. a.-»- [b) Vid, Pothicr, li. t. n. lao. 

• 4 ■ » * , ■' » , 

8 other 
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other caufe, would, probably, fooner or later, have been 
heard of. 

As, where a (hip was infured in 1739, from North 

* Carolina to London , with a warranty againft captures 

* and feizures.’—Four years after the Hup failed, an ac¬ 
tion was brought on the policy, and in the declaration 
the lofs was alledged to have happened “ by Jinking at fea” 
and the evidence was, that (he failed on her intended 
voyage, and had never afterwards been heard of.—It 
was infilled, for the defendant, that, as captures and 
feizures were excepted, it lay upon the plaintiff to prove 
that the lofs happened in the particular manner declared 
on.—But Lord C. J. Lee faid, that it would be unrea¬ 
sonable to cxpe£l certain evidence of fuch a lofs, where 
every perfon on board is prefumed to have perifhed : And 
all that can be required is, the beft proof the nature of the 
cafe admits of. He therefore left it to the jury, who found 
for the plaintiff. 

So, where a {hip was infured, * Againft any lofs hap¬ 
pening before the 30th of November 1762, free from 

* average.’—The fhip failed from Nenvcajlle for Copenha¬ 
gen (a), which is ufually about ten days voyage j but 
was taken by a French privateer, and ranfomed j and 
then proceeded on her voyage to Copenhagen in a bad con¬ 
dition. She never was heard of afterwards, though all 
due diligence was ufed to obtain intelligence of her, and 
feveral (hips that failed after (he did, arrived fafe at Co¬ 
penhagen ,—Lord Mansfield told the jury, that this evidence 
Was a fufiicient ground to prefume that the fhip perifhed 
at fea, unlefs the contrary appeared. The jury accord¬ 
ingly found for the plaintiff. 

In France and Spain pofitive regulations have been made, 
to afeertain the time when the infured may call on the 
underwriters for the lofs, on the prefumption that a mif¬ 
fing {hip had perifhed at fea. In Spain, if a {hip be not 
heard of for a year and a half from her departure on a 


Giten v. Rrcfb*, 
at N. P. a Su. 
1 X 99 - 


Newby v. R ■’* /, 
at N P. Midi. 
Vac. 3 G. HI. 
Purk 63. 


S. P. 


In Tome coun¬ 
tries there is a 
limitation of 
time for this pre- 
fuinpti 111. 


(a) It is a Angular omifiion in the note of this cafe, that 
there is no' mention of the time of the ihip’s failing, nor hovr 
long after {he failed the plaintiff brought his a&ion. 

* 3 


voyage 
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In F.’tglarrrhbrrc 
it no luch limit¬ 
ation. 


if a flijp hr 
driven on an rn*- 
iBy'v coaft, and 
tl.ere captured ; 
tin* is a li.fs hy 
capture, not by 
the perils of the 
fea. 


Ihdgftn v. Mnl- 
«/«, 2 New 
Rep. 336. 

Twocf a thip’i 
eiew who weie 
fenc on fliorc to 
caft off a rope 
by which the 
was made faff, 
being impiefled 
and carried 
aw iv, without 
being allowed to 
• iff off the rope, 
the (hip went on 
fliorc :—This is 
a Infs try the 
perils of the fea. 


Of Lofs. [B. I. 

voyage to or from the Indies , {he is deemed loft. In 
France, after a year from a ihip’s failing on common voy¬ 
ages, and two years on diflant voyages, the infured may 
abandon and demand payment without other proof of 
lofs (a). 

"With us there is no time fixed by law when a miffing 
Blip {hall be prefumed to have foundered at fea. Every 
cafe mud depend on its own circumftances j and it 
would be difficult to frame any certain uniform regula¬ 
tion for this purpofe, that might not be productive of 
more inconvenience than advantage. Perfons well ac¬ 
quainted with maritime affairs may form a pretty correct 
judgment when a fliip, in any cafe, may be reafonably 
defpaired of. When that time arrives, a liberal under¬ 
writer will pay his lofs ; and if any doubt remain, he 
may cither demand fecurity from the infured to refund 
the money, in cafe the {hip fhould afterwards arrive 
fafv, or he may truft to his remedy by action, to recover 
it back (b). 

Every lofs muft be imputed to its immediate, and not 
to any remote caufe. Therefore, if a {hip be driven by 
ftrefs of weather on an enemy’s coafl, but not materially 
damaged, and (he be there captured; this is not a lofs 
by the perils of the fea, but by capture j anil for thfs 
the infured may recover upon a policy ugainft capture 
only (r.) 

So, if part of a {hip’s crew be, by an irrefiftibie force, 
and at a critical moment, taken away from their em¬ 
ployment, and, in confequence, the (hip drive on flrore, the 
injury, thus occafioned, is a lofs by the perils of the fea. 

Thus:—The {hip Dolly, was infured 1 At and from 
* Plymouth to Sunderland In an aftion on this policy, to 
recover for a lofs by the perils of the fea, it appeared that 
the jTiip, having arrived at Plymouth with a cargo of 
coals, difeharged a part at Stonehoufe, and took a pilot on 
board to carry the veffel to Sutton Pool , to difeharge the 
remainder of her cargo, and warped her down to Stonehoufe 
Cut, in her way thither; that the pilot then fenttwoofthe 


(a) Vid. a Mag. 33. 177. Ord. of Louis XIV. h. t. art. 58. 

- ( 3 j Vid. Tomkins v. Bernet, 1 Sail. 22.. '—■■ 'c) Per Lord 

Kenyon , at N. P. Green v. Elmjlie, Peake 21a. inf. ch. 16. § 5. 

i crew 
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crew on (hore, in the {hip’s boat, to make faft another 
line to the (bore, and to call off their former j that thcfe 
men were immediately impreffed by fome officers, upon 
which the matter dcfired they would fuffer the men to 
caft off the rope, and to fend off the boat to the (hip, 
being the only one belonging to her, but they would not 
do either, and carried away and kept the men for three 
quaiters of an hour, and then lent them back to the (hip ; 
that in confequence of the rope not being caft off, the 
bows of the (hip were checked, and the went afhore nearly 
at high waic’r, where llie grounded j that a part of her 
cargo being taken out into lighters, {he was got off', but, 
in confequence of her being afhore, fhe was much {trained 
and made a great deal of water.—Upon this cafe it was 
obje&ed on the part of the defendant, that this was not 
a lofs by the perils of the fea, but by the mifcondu£fc of 
the officers on fliore in not permitting the rope to be caft 
off, and the underwriters were not anfwerable for the 
mifeouduft of the officers, againft whom the ,plaintiff 
might bring an a£lion.—But the court (a) held that, as 
the waves of the fea were the immediate caufe of the 
Blip’s being driven on (bore, and as no blame was im¬ 
putable to thofe who had the management of the {hip, it 
nuill be confidered as a lofs by the perils of the fea, and 
therefore that the plaintiff was entitled to recover. 

Bat, if the mafter of a Have {hip miftake his courfe, 
whereby a fear city of water cnfucs, and a number of 
(laves are thrown oveiboard to fave the reft; it will not be 
fufficient for the infured, in declaring for this lofs, to ftate 
that, by contrary winds and currents, and the perils of 
the fea, the (hip was retarded, and the flaves perilhed for 
W'ant of water (b). 

So, where a number of flaves perilhed for want of fuf? 
ficient and proper food, and this failure was occalioned 
by extraordinary delaypn the voyage, arifing from bad and 
ftormy weather j this was holdcn to be a lofs by natural 
death, and not by the perils of the fea (c). 


(a) Mr. Juftice Heath , Mr. Juftice Roohe, and Mr. Juftice 
Chambre, againft the opinion of Sir James Mansfield Chief Juftice. 

—— (b) R. Gregfi>r> vr Gilbert, inf. ch. 16. § 2. -- (e) R. 7 a- 

tham v. Hodgfon, 6 T. R. 656. 

So, 


If flaves lie 
thrown over- 
hoar^, on ae- 
count of a fear- 
city of water, 
occalioned by 
the captain’s 
miftihing hia 
comfej this ic 
not a Infs by the 
poiils of the fea. 

So, if the fl ivet 
die foi want of 
food, occa lionet! 
by the cx’raoi - 
dinarv length of 
the voyage.. 
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Of tofu fB. fi 

So, where a fhip Was infured from St. Bartholomews) to 
the coaft of Africa , and during her ftay and trade there, 
and back to St. Bartholomew .—In an action upon this po¬ 
licy, for a total lofs by the perils of the fen , the evidence 
was that fhe had been dcltroyed by the worms, which 
are well known to infeft the rivers in hot climates.— 
But a merchant fwore, that he had known many inflances 
of lofs by this fpecics of injury, but that the underwriters 
had uniformly refufed to nay.— Lord Kenyon who tried 
fhe caufc, decided, upon this evidence, that this Was not 
a lofs by the perils of the fca ; and the jury unanimoufly 
concurred with his lordfliip, and found a vcrdifl for the 
defendant. 

It is fingulat, that among the great variety of queftions 
which have been agitated in our courts upon almoft every 
fubjedt of the law of inference, not one has yet, I believe, 
occurred in which the line between the damage to the 
rigging and furniture of die fhip for which the owner, and 
that for which the infurer is liable, has been diflindHy 
drawn. It is clear that the infurer is not anfwerablc for 
any deterioration of the {hip, her rigging*or furniture, 
occafioned by the ordinary fcvice in Which fhe is engaged. 
As to the accidents which occafionally happen to the 
rigging and furniture, foreign writers have attempted to lay 
down the rule. They fay that if a cable break by the 
fridrion of the rocks, anti an anchor be loft, the infurers 
are not anfwerable. But if by fome extraordinary acci¬ 
dent, as the violence of the winds or waves, it become 
neceflary to flip a cable, or a cable be broke, and an an¬ 
chor loft, or a fail or yard be carried away, this is a lofs by 
the perils of the fea within the policy (a). 

This, however, is not quite fatisfadlory. The beft 
guide, perhaps, upon this fubjedt, is the rule which go¬ 
verns average contributions. According to that rule, no 
injury, however great, occafioned by mere fea-daraage in 
the ordinary employment of the fhip, can be the fubjedl 
Of a general average.—For this reafon, no fuch injury 


(b) Kalin , art *9, p. f, Pothitr, h. t. n. 66 . Emtrig 
tom. 1. p. 393. 


ought 
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ought, I conceive, to be deemed a lofs by the perils of 
the fea, within the meaning of the policy (a). 

Se&. II. 

Of Lofs by Collijion. 

A SVEC 1 ES of damage to which (hips at fea are ofteq 
/expofed, is that occiifioned by coUifion, which is the cafa 
of one (hip driving jgainft, or running foul of, another. 
This may be the effefcl of mere accident, without blame, 
being imputable to the mafter of either fhip ; or it may 
be occafioned by the negligence, unfkilfulnefs, or mif- 
condu£t of one or both of them. In general, by the ma¬ 
rine law, an injury done by collifion to a fliip or her 
cargo, where no blame is imputable to the mafter of ei¬ 
ther, the lofs is to be be equally borne by the owners of 
both (b) . But this rule is not adopted by the law of Eng¬ 
land. For with us, when damage of this fort has been 
occafioned by mere misfortune, and without fault in any 
one, tlie owners of the fhip or cargo damaged muft bear 
their own lofs; this being ccn fid creel as a peril of the 
fea ( c ) j and in this, our law agrees with the civil law (.»). 
The injury, thus occafioned, being a peril of the fea, is 
holden to be a lofs within the policy (el, unlefs it be im¬ 
putable to the mifcondu& of the mafter or mariners of 
the fhip infured; in which cafe the infurer is not liable, 
according to the opinion of Emerigon (f). But in fuch 
cafe, the wilful mifeondudt of the. mafter or mariners 
would, I conceive, amount to barratry. An a&ion, how¬ 
ever, would lie againft the mafter of either fhip, to whom 
negligence or mifeoridud, is imputable for the injury done 
to the other (g ). 


(<?)* Vid. inf. § 7. in which the fubje£t of general average 

is fully confidered.-(b) Laws of Oleron , art. 14, of IViJbuy, 

art. 2 6, 50, 6y, 70, Ord. of Louis XIV. tit. A-varies, art. 11, 
Jf alin thereon, Bye. Queft. Jvr. Priv. lib. 4, c. 18, 19, 

20, 21.- (c) Per Lord Kenyon, in Buller v. Ftjber , at G. H. 

after Mich. 1800.— (d) ff. 9, 3, 29.-— -(e) Vid. Ord. de 
Louis XIV., tit. Avaries, art. ji. and tit. AJfurance, art- 2 6. 
—— (f) Vid. Ftrnrtg. tom. I. p. 413. Vid. Politer, h.f. 
p. 5Oj 65. -. (g) Vid j Rob, Adm. Rep. 34J. 


Seft. 
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Whether a lofs 
by fire, imput¬ 
able to the fault 
of the mafter or 
manners, be a 
lofs within the 
policy. 


If a (hip be 
burnt by order 
of theftatewherc 
(he happens to 
bt, to prevent 
infection; this 
is a lofi within 
the policy. 


[B.I. 


Sett. III. 

Of Lofs by Fire. 

There can be no doubt but that a lofs occafioned by 
fire which is merely accidental, and not imputable to any 
fault of the mafter or mariners, is a lofs within the po¬ 
licy } and in many places the infurer is held to be liable, 
even where the fire happeus by the faulty of the mailer or 
mariners (a). But in France the infurer is not held an- 
fwerable in fuch cafe, unlefs, by the policy, he be liable 
for barratry ( b ). 

Emerigon mentions two cafes on this fubjett:—In the 
one, a Dutch vefiel was refufed admittance into the port of 
Majorca , and was burnt by the Spaniards, from an appre- 
henfion that fhe had the plague on board : There the in¬ 
furer was holdcn to be liable, no blame being imputable 
to the mafter or mariners.—In the other, a fhip, with 
the plague on board, of which feveral perfons had died, 
wp.s carried into the port of Marfeillcs , the mafter pre¬ 
tending that the deaths were occafioned by univholefome 
food* The infettion was communicated to the town and 
neighbouring country. The (hip was burnt.—Here it 
was determined that the infurer was not liable, upon the 
ground that the lofs was occafioned by the mifeondutt of 
the mafter (c). In this cafe barratry could not have been 
one of the perils inferted in the policy. 

If a (hip be attacked by an enemy,and the mafter find it 
impofli'ole to defend her, Valin and Pothier hold, that 
he may leave her and fet her on fire, to prevent her fall¬ 
ing into the enemy’s hands, provided he can preferve the 
lives of the crew. In fuch cafe, the infurer is liable for 
the lofs ; for the mafter was juftified in burning the fhip 
under fuch circumftances (d). 


(a) Straecha , gl. 18. Targa , ch. 65. Emerig. tom. I, p. 434. 

-- (b) Pothier, h. t. n. 53. Emerig. ut fup . ■ [c) Emerig. 

ut fup.—— (d) Pothier, h. t. n. 53, 65. Valin, art. 26. h. t. 

Se&. 
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Sea. IV. 

Of Lofs by Capture. 

CAPTURE is when a {hip is fubdued and taken'by 
an enemy in open war, or by way of reprifals, or by a 
pirate, and with intent to deprive the owner of it.—• 
Capture may be with intent to poflefs both fliip and 
cargo, or only to feize the goods of the enemy, or con¬ 
traband goods, which are on board. The former is a 
capture of the fliip in the proper fenfe of the word j the 
latter is only an arreft and detention, without any defign to 
deprive the owner of it..—Capture is deemed lawful, when 
made by a declared enemy, lawfully commiffioned, and 
according to the laws of war ; and unlawful , when it is 
againft the rules eftablilhed by the law of nations. 

But for every lofs occafloned by capture, whether law¬ 
ful or unlawful, the infurer is liable (a), the words of the 
policy being fufhcierttly comprehenfive to include every 
fpecies of capture to which fliips at fea can ever 1 be 
expofed. 

And in every cafe of capture the infuter is anfwerable, 
to the extent of the fum infured, for the lofs a&ually 
fuRaioed. This may be either total, as where the fhip or 
goods infured are not recovered again; or partial, as where 
the fliip is recaptured or reftorpd before abandon¬ 
ment; in which cafe the infurer is bound to pay the 
falvage, and any other neceflary expence which the in¬ 
fured may have been put to for the recovery of his pro¬ 
perty ( 6)1 

And the infurer is liable for a lofs by.capture, whe- 
tlier.the property in the thing infured be changed by the 
capture or not. For a (hip is loft by capture, though (he 
be never condemned, or even carried into any port or 


( a ) Le Guidon, ch. j. n. i. Cafarcgh , dife. i. n. rx8. Roc cut, 
n. 41. 54. 55, 64, 66. Valin, art • 26, h. t. Pothier, h. t. 
n. 54.——^; As to Jahrage, vid. inf. § 8. 
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fleet of the enemy. It can never, therefore, he a queftion 
between the infiirer and the infured, whether the capture 
be lawful or npt, or whether the property be changed 
by condemnation or by being carried into an enemy's 
port. A capture by a pirate, or under a commiffion, 
when there is no war, does not change the property ^ 
aodyet, as between the infuier and the infured, the 
is the fame, as.in the cafe of a capture by an enemy 
in open and declared hoftilities: For whatever rule 
ought to be obferved in queflions of this fort, as be¬ 
tween the owner and the recaptor, or Jps vendeey it can 
in no way afte& the cafe, as between the injured and die 
wjurer. % 

^Therefore the Therefore, as to the length of pofleflion by an enemy, 
v»od «c»j>t w ^* c h is deemed fufheient to divcit the property out of 
(ivifting or re- the original owner, or the effect of a re-capture in re* 

Ytfting the pro- » ■ . 

petty, can n ake veiling it, — thefe are now matters which can never come 
nnqm-fliun, ex. t ii re £tjy j n q Ue ftion between the infured and the infurer. 
feces without They never could have come in queftion, in any cafe 
tswrul.' * 0 f infurance upon real interfl ; becaufe, according to the 
above principles, they never could have varied the cafe. 
They could only have had their origin in gaming infur- 
anccs, in which there could be no average or benefit of 
falvage, and in which, therefore, it was always neceflary 
to fet up a total lofs, for the purpofe of the wager. In 
gaming insurances, when there was a rc-capture, the 
claim, as for a total lofs, feems formerly to have involved 
the queftion, whether the property in the thiinr infured 
had, by the capture, or any proceeding founded on it, 
been divefted out of the original owner, or riot, before the 
re-capture. 

And ycr, where , And yet the following cafes will (hew that, upoh infur- 
fit'iHr) or* c* ed 3 *i*es, * interefl or no intereflj it has been repeatedly detcr- 
'* inttrt r> 3 termined that if the {hip be taken, it is a ’total lofs, how*. 

capture,however * ' , 

illegal, and ever illegal the capture may be, and though the fhip be re- 
ieTcraken' is a token and reftored to the oiyner. 1 

(i>tai lots. I t i s obfervable, however, that the policies .in-the .firft, 

fecond, and fourth of thefe cafes, though they contained 
the words s .interefl-or-Mint&efl? 'Wtrref-evidently infur- 
a'nces upon real intereftT.—Lord Mansflcld,. indeed, in his 
, ‘ obemtions 
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bbfervations on the firft of them («), fays, * that it was 
the cafe of a wager policy; and the (hip having beeu 
once in fa£l taken, the event had happened againft which 
the infufance was made, though (he was afterwards re¬ 
covered*'^—But his lordfhip muft have been milled by the 
words, « intereji or no intereji to fiippofe this to have 
been a wager policy } for it is plain,from the judgment, 
that the court conftdered the piaihtiff as interefted in 
the (hip. 

In the firft of thefe cafes, a lhip,infured '■intereft or no inte- 
re/ 1 ,’ was taken byzSwedi/b pirate,and after continuing in his 
poffeffion for nine days, was re-taken by an EngJi/b man of 
war, ahd carried into Harwich, but not till after an a£lion 
was brought on the policy :—The court held that though 
the (hip was re-taken, yet the plaintiff received a damage, 
for his voyage tfras interrupted j that the queftion was, 
not whether the plaintiff (hould have his (hip again, 
and (hould not lofe his propertyj but what damage he had 
fuftained. 

The next was, where a priVateer was infured ‘for three 
‘ months, intereji or nd intereji from average, and without 
* benefit of falvage/—The (hip was taken by a French (hip 
of war, within the three months; her guns and 117 of her 
men taken out of her, and carried into France. But after (he 
had remained in poffeflion of the enemy for three whole 
days, and before (he was carried into any port of the ene¬ 
my, (he was retaken by an Englijh privateer, and carried 
into Li/bon , before the expiration of the three months; 
fo that by the capture (lie was prevented from finifhing 
her cruife. I& appeared that the infured was interefted 
to more than the amount of the fum infured ; and that 
the mailer of the privateer had obtained a decree, in the 
Court of admiralty of Gibraltar, that the (hip (hould be 
reftored to the owners, on payment of one third part for 
falvage.— The court determined that, though the (hip 
was never carried ibfra prcrjtdia hjlium, this was not * 
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Toni v. King, 

1 Wtlf, 191 . 
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(a) Vid. Lord Mansfield’* observations on JDe Paiba ▼. Lud -1 
W, a Bur. 6 py. 
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partial, but a total, lofs to the infured.—Lord C. J. Lee f 
hr delivering the opinion of the court, faid y — M Although, 
by the civil law, it may not, perhaps, be adjudged a total 
lofs, yet the rules of that law are not to govern' us, but 
we mull give our judgment according to the common 
law of England, upon this agreement between the parties, 
whofe intention appears and mufl guide us. By tjie civil 
law, there mufl be a total lofs, to entitle the infured to 
recover} but the policy, in this cafe, extends to captures 
and other accidents.—The meaning of the parties here 
is plain : The infured paid his premium in confideration 
of the infurer’s undertaking that the fhip fhould cruife 
fafely for three month?.; the jury have found that flic 
was difabkd from profeculing her cruife for three months. 
The infurance is to be underflood for the cruife of three 
months, and in common fenfe it cannot be otherwife j 
fb that, as foofl as the voyage is broken or interrupted, the 
cruife is at an end. Safety during the three months is what 
is meant; but it appears that the fliip was taken and 
detained within that time, and that the plaintiff was hin¬ 
dered in his cruife; and this, by our law, is a total lofs 
to the plaintiff. I have avoided faying any thing on the 
queflion, whether this was a prize or not, as having never 
beeh carried infra prafdia hoflitm, becaufe we are all of 
opinion that this is a total lofs." 

In the third of theft cafes, the iiifurancewas, * on goods , i/rfr- 
f reform interef, at and from Jamaica to Briftol —The fliip 
m her paffage was taken by a Spanijh privateer, and carried 
into a port in Spain, kept there eight days, and then eut out 
by ap ErtgUJb fliip.—The plaintiff infifeed that this infu¬ 
rance, though on goods, was to be confidered as a wager 
©n the bottom oi the fliip, and therefore, he was en¬ 
titled to recover as for a total lofs.—The defendant con¬ 
tended that, by the. flat. 13 Q. II, c- 4. the {hip and cargo 
were to be reftored to the owners ugon paying falvage (a) \ 
and that this, was only an average lofe r and the plaintiff 


(0) Vid, inf. § 8. h<?w falvage is at prtfent regulated. 

3 60 Uld 
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could only recover in the cafe of a total lofa.—LordC.J.Z« 
held", that the plaintiff was entitled to recover: For tins 
was a wager upon a total lofs, and here had happened 
one, by the (hip's being carried into port, and there de¬ 
tained eight days; that where the policy is, ‘ intereft 
* or no intereft^ the provifions of the ad, in cafes of 
valued policies, could not take place \ that the ad does 
not declare that the property is not gone by fuch a cap¬ 
ture, but only provides for reftoring the, (hip to the 
former owner \ but, that it might be othervVife, where the 
(hip was re-captured before lhe was carried infra pr/tftdia 
or in cafe of goods adually on board, and upon ft valued 
policy. 

The laft of thefe cafes was where an infurance was made v 

on a fliip ‘ intereft or no intereft free of average , &c. from^a- B^lT'fVich* ? 
maica to Hull.’ —Iu^er voyage (lie was taken bya French pri* *>+9- 1>uri 77 * 
vateer and carried into Hamburgh \ and after being twelve A cIpt^Tiiiip 
days in the hands of the enemy, was retaken by an Englijh 
fliip, and brought to London ^where (lie was adjudged to be rt-uken ulici l x 
reftored to the owner,paying falvage.—The owner fold the f,y y ,h/"mi«r L 
(hip and paid the falvage.—In an adion on the policy, this P-' v ,hc l - , Vi ’& c; 

1 . , , . . 1 • I * i.ts — This is a tout 

was holden to be a lots of the Voyage j and a verdidwas i 0 r«. 
given accordingly. 

But though no queftion ean now arifej between the The efr<sa wf a 
infured and the infurer, as to the effed of a capture, or re- capture and re- 
capturc, m diverting or reverting the property j yet, as it j n g or reveitm* 
may fometimes be of importance, in matters of infi£- property ‘ 
ranee, to know liow the law ftand 3 oil this fubjed, it 
may not be improper, here,' to enquire, fliortlyj when a 
capture (hall be deemed to transfer the property to an 
enemy, and what (hall be the effed of a re-capture in re* 

Verting it in the original owner. 

Voet on the pandeds, and feveTal authors he refers to. Opinion* of dif. 
maintain with great eameftnefs, per folcim occupalionem , 
dominium preedee hoftbys acquire, (a) . But the general opi¬ 
nion feems to be, that by the law of nations, the pro** 


(<?) Foett lib. 4 p, tit. iy, vol. 


^ jetty 
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petty of things captured in war is changed when all rea- 
fonable hope of recovering them is gone; and, with 
refpecl to things moveable, alhrcafonablc hope of recover¬ 
ing them is prefumed to be gotre when they are brought 
within the protection of the enemy’s foftrefs (<?). / 

But what cuflody of fliips or effects taken at’ fea, 
fhall be equivalent to a placing of things captured on 
land infra prafdia , is a fubjeft of much doubt and dif- 
pute. Grotius fays, that fliips or goods taken at fea be¬ 
come the property of the captors, when they are brought 
into the enemy’s harbours, or to the /place where his 
Whole fleet is ftationed; for then all hopes cf recover¬ 
ing them may be Did to vanifh. But, he adds, that by 
the law of nations, as introduced among European Hates 
in more modern times, things are confidercd as captured, 
when they have been 24 Lours in jjie power of the 
enemy ( 6 ). 

Bytherfoech, and fcveral writers whom he follows, ab- 
folutely deny this pretended rule of the law of nations, 
and infill on the rule of the Roman law, that the prize 
mud be carried infra prafidia , before it can become the 
property of the captorand by prafdia he underftands 
the camps , the ports-, the towns, and the feds, of the 
enemy V). 

Other writers have drawn other Jincs, by arbitrary 
diftinflions, partly from policy, to prevent too eafy a dif- 


(ti) Caterum in hue belli qturfiione placuit genii bus, ut cepijft 
rem is intelligatur qui ita deduct ut rceuperandi fpem probabilem alter 
ami/erit, avt ut res perfecutionem rjjfiugerit. Etc autem in relus 
mobiiibus ita proicdit , ut cap/a dicantur ubi intra fines, id tjl pro 
ftelia hoflhtm, perdufia fuerint. Grot, de }ur. bel. ac pac. lib. 3, 

c. 6 . §3. Vid. March Rep. 116.- (b) Cut confequens efi'e 

videtur , ut in mart navis el res alia captse cenfeantur turn demun\ 
cum in tiavaUa gut partus, aut ad turn lo%m ttli tota clajfis fe tenet, 
pei dmly.' fmt.—Nem tunc defperart incipit reiuperittid. Sed reten¬ 
tion jure gentium inter JEuropceos populos introduFlum vidennts, 
ut talia capta cenfeatur ubi per horas viginti quatuor in pofrfiate 
hofiiwft fuerint. ' Grot, ubi fup.—Vid. Confolato del Mare, c. 283, 
287. Roccus , net. 66.-(c) Vid. Bynk. jur. pub. lib. r, c.4. 

pofition 



Chi XII. § 4.3 By Capture . 


591 


pofttion to neutrals, and partly from equity, to extend 
the jus pojllhnhm, or the r ight of reclaiming what ha* 
been recovered from the enemy, in favour of the original 
owner. No wonder, therefore, that, there is fo much 
uncertainty, and fuch a variety of notions among them 
about fixing a pofitive boundary by the mere force of rea- 
fan, where the fubjeeSfc matter is arbitrary, and njt the fub- 
jedt of reafon alone. (/»). 

In our courts of admiralty it has always been holden 
that, by the marine law of England , independently of the 
ftatutc which commands reftitution, and fixes the rate 
of falvage, the property is not changed in favour of a 
vendee or recaptor, fo as to bar the original owner, till 
there has been a regular lentence of condemnation: And 
in the reign of ICing Cbatles II. a foleniu judgment was 
given upon this point; and reftitution of a fliip taken by 
a privateer was decreed, afrer (he had been fourteen 
weeks in the enemy's pofleflion, becaufe Jhe Lad tut been 
condemned (b). The fame doctrine has, in fevcral inftaners 
prevailed in our courts of common law (c). In one cafe 
it was holden that nine days pofleftion by the captor, and 
jn another, that four years pofleftion, and lever,il voyages 
performed, will not change the property, without a fen- 
tcnce of condemnation ( d). 

When there has been a capture, whether legal or not, 
and the fliip has been recaptured or reftored before aban¬ 
donment, the infurer is bound to defray all neceilary ex- 
pcnccs which the infured has been put to for the reco- 
ycry of his property. He is therefore liable for a IV:m of 
money paid by the infured to the captors, as a comprvnife 
made bond[fide, to prevent the fliip from being condemned 
as prize. 


H’>w con(uWr4 
i>y tlic 1 1 w of 
l.fglunJ. 


The i'i r ,vin u 
1 1.1 1 le lor -jIJ lair 
c‘10 i;cs occ.i fl¬ 
ow <! hy 1 lie c.j»- 
tir.e. 


ta) Vid. Lord fofWHsficlcP s judgment in Gofs v, Withers , 
a Bur. <*195.——• (£) Ched by Lord Mansfield as a cafe reported 

to him by Sir Geo. Lee. Vid .Coft v. Withers, 2 Bur. 695.- 

(e) jdjjievedo y. Cambridge to Mod. 79.—-— (d) -v. Lands, 

10 Mod. 79. See Lord Mansfield's obfervations on thefe cafes, 
•2 Bur. 69 1 ;. The cafes themfelves are fo defectively reported, 
that I have not thought them worthy of a more pa™culai* 
notice, 

c 3 
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Thus:—The Dutch (hip Tyd and her cargo were in- 
fured * At and from St. Etsftatia to Amjlerdam y warranted 

* Dutch property, and not laden in any French port in the 

* Wefi Indies.*—In May 1 758 the fhip took in a cargo of 
fugars, indigo, and other French commodities, partly out 
of barks, partly from the fhore. On the 18th of June 
(lie failed on, her voyage, and on the 57th was taken by 
an Englifb privateer, and carried into Port/mouthy pro¬ 
ceedings in the court of admiralty were begun in Au^ujly 
and after many delays and citation? from court to court, 
an interlocutory order was pronounced, in February 1759, 
for the contumacy of the claimants in not fpecifying 
what part of the cargo was taken from the fhore, what 
from barks j and it was decreed that the goods fhould 
be prefumed French property. There was an appeal to 
the lords commiffioners of prizes, but as many caufes 
flood before it, the market very high, and the cargo in 
part perifhable, the agent of the owners agreed with the 
captors to giye them 8001. and cofts, to obtain the re- 
verfal of the fentence. This was obtained by confent, 
and it was decreed that there was a fufficient caufe of 
feizurc, in order to give cofts to the captors, and refti- 
tution was decreed to the owners. After thcfh 3 p‘s ar¬ 
rival at Amjhrdam t the chamber of infurances there fet¬ 
tled the average of the lofs and expences occafioncd by 
the capture, detention, and litigation ; aud for this the 
adtion was brought.—Lord Mansfield fa id ;—“ The firft 
queftion is, whether tjiis was a juft capture (a). Both 
fentences are out of the cafe, being done and undone by 
con Cent. The capture was unjuft. The pretence was^ 
that part of this cargo was put on board off St. Enjlalta % 
out of barks fuppofed to come from the French iflands, 
and npt loaded immediately from the fliore. It is now: 
a fettled point, that it is the fame thing as if they had 
been landed on the Dutch fliore, and put on board after¬ 
wards, in which cafe there is no colour for feizure. The 


(al This became a question, on account of the warranty 
that me (hip and cargo were Dutch property ; for if the capture 
had been jiift, it would have falfilied the warranty, 

rule 
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ruler is, that if*-a neutral (hip trade to a Ftench colony, trading to an 
v/ith all the privileges of a French fhip, aud is thus adopted thwart! 

and naturalized, it mull be‘looked upon as a French fhip, 
and is liable to be taken. Not fo, if fhe have only French liable to cspiu:«v 
produce on board, without taking it in at a French port ; 
for it may be purehafed of neutrals,—The fecond ques¬ 
tion is, whether the owners have a&ed bonfit fde and 
uprightly, as men acting far them/elves, and upon a rea- 
lonable footing; fo as to make the expences of this com- 
promife a lofs to be borne by the infurers. The judge 
of the admiralty's order to fpecify was illegal, contrary 
o the marine law, and to the a£t of parliament which 
is declaratory of the marine law: Becaufe, it they had 
lpecified, it would be of no confequencc, according to 
the rule before-mentioned. Yet the captors were in 
poffdiion of a fentence, though an unjr.ft one. And a 
court of appeal Cannot, or feldom does, give cofts or da¬ 
mages which have accrued fubfcquent to the original 
fentence} for thofe damages arife from the fault of the 
judge, not of the parties. Under all thefe circumftanccs, 
therefore, the owners did wifely to offer a compromife. 

The cargo was worth 12,000 1 . the appeal was hazard* 
ous; the delay certain. The Dutch deputy in England 
negociated the compromife. The chamber of commerce 
at Amflerdam ratilied it, and thought it reafonable. Had 
the whole fentence been reverfcd, the cofts mnft have 
fallen heavy on the owners. I therefore think the in¬ 
furers liable to anfwer this average lofs, which was fub- 
nritted to, to avoid a total one." The jury found for the 
plaintiff. 

Formerly it was a common practice to ranfom Britijh of rinWn* 
ftlips, when captured by an enemy, by delivering to the c#l>lur<:<l 
enemy what was called a ranfom bill, which fecured to the 
captor the price agreed upon,and operated as a bill of faleof 
the Ihip and cargo to the original owners, and as a protec¬ 
tion to the fhip againft other cruifers of the enemy during 
the remainder of her voyage. A hoftage was delivered to 
the captor to fecure to him the pun&ual payment of the 
ftipulatcd fura. 

c 4 ' Thii 
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This ranfora bill, independently of the hoftage, wa$ 
confidered as a contrail of the law of nations, and obliga¬ 
tory upon the owners as well* as upon the captain and 
hoftage who Ggued it (n) 5, and anions have been often 
brought upon them in our courts of common law. And 
where the {hip or goods were rnfured, the amount of 
the ran font was ufually taken to be the ntcafure of the 
demand ofthe infured upon the underwriters in refpecl 
of the capture (b). 

But at length, in an a£Hon on a ranfom bill, which 
came before the court of King’s Bencljt in Trinity Term 
178s, it was contended pn the part of the defendant, 
that as queftions on ranfom bills arife out of matter of 
prize, and are to be decided, therefore by the jus belli, 
fuch queftions ave not triable in any court of common 

law, but belong cxclufivcly to the courts of prize_The 

judges of that court differing in opinion upon this ques¬ 
tion, they gave judgment for the plaintiff pro forma, and 
the catvl'e being removed by writ of error to the Exche¬ 
quer Chamber , it was there unanimoully determined, that 
an alien enemy cannot, by the municipal law of this 
country, fue for the recovery of a right claimed to he ac¬ 
quired by him in adluaj war, and the judgment of the 
Court of King’s Bench was revevfed. 

But this praflicc of ranfoming lhips captured by the 
enemy being found to operate more to the difadvantage 
than for the benefit of this country, it was at length 
thought proper to prohibit it altogether. And therefore 
by ftat. G. III. c. 35. $ 1. it is enabled, « That it 
« {hall not be lawful for any of his MajcftyV fubje£ts 
« to ranfom, or to enter into any contract or agreement 
« for ranfoming, any fhip or yeffel belonging to any of 
« his Majeffy’s fubje&s, or any merchandize or goods 

* on board the fame, which {hall be captured by the ftib- 

* je&s of any {Lite at war with' his Majefty, or by any 
« perfon committing hoftilifics againft his Majefty’s fub- 

* je£ts.’ And by 4 2* *Alt contfafls and agreements which 

' (a) SI quid'fugtdi hojli promt fit-hit, tjl itr eo jides fervanda , 
Cic. Vid. Bu'lamaq;U\ part. 4. ch. 4. Vattel, liv. 3, ch. 16, 
i ii3*~ 'Grot. lib. 3, ch. 21, £ I.—— (b) Vid. Ricord y. Bet- 
ftnham, 3 Bur. 1734, t Bl. 563. Cprttu v. Blachlurne, Doug, 
2 19. 


« {hall 
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f {hall bje entered into,- and all bills, notes, and othetfe- ... 
f curities, which {hall be given by any per Ion or perfoiw> ; 

* for ranfom of any fuch ihip or vcfiel, or qf any.meri- 
f cltandize or goods on board the fame, {hall be abfolutely 
5 void in law* and of no effect- whatever/ And* by § 3, 
a penally of 5001. is given to the informer, for every 
oftence againft the aft. This ftatute has put an end to 
all queftious pn the law of ranfoms.—And yet it is lin¬ 
gular that though this aft has no claufo of limitation, as 
to its duration, and is therefore perpetual, the fame pro- 
viGons are re-enafted in the fame words, by each of the 
two laft prize afts, 33 C?. Ilf. c. 66, § 37* 38, 39, and the 
43 G. III. c. 160, § 34, 35, 36 j and in this laft aft, § 34, 
the words, ♦* Unlefs in the cafe of extreme neceflity, to 
“ be allowed by the court of admiralty",’’ are added to the 
lirft claule; and yet both tlrefe afts are only to continue 
during the refpeftrive wars for which they were made. 

It often happens that a recaptured Ihip is in a (late to i r - a 
profecut< J . her original voyage ; and, in that cafe, it is the <‘ a P t w r «' b * f *• 

* ,, . , b 3 r r , • <he is c»in«d in- 

mterelt o the rccaptors, as well as of the other parties to an enemy’* 
concerned, that Ihe fliould be permitted to do fo. The 
laft prize aft (a) has therefore very properly provided, <>( the recaptors, 
‘ That if a ihip be retaken before (he has been carried ^mVi'voyage. 

* into an enemy’s port, it fliall Jje lawful for her, if {he 

f rccaptors confent thereto, to profccute her voyage ; and And fie rrcap- 

* it {hall not be ncceflary for the recaptors to proceed to Xi'i^rd io°pro- 
f adjudication till Ox months after the recapture, or till recd f ° a.ijodi - 

, , r r , „ ration. Till afret 

f the return or the finp to the port from whence (he ux month', or 

* failed j and the mafter, owners,'or agents, with the ^y c ' umot 
‘ confent of the recaptors may difpofe of their cargoes 

< before adjudication; Aqd in cafe the veflel fliall not re- 
‘ turn to the port from whence (lie failed, or the rccaptors 
‘ fliall have had no opportunity of proceeding regularly to 
« adjudication within the fix months, on account of the 

* abfence pf the faiti velfel, the court of admiralty fliall, at 

* the inftance of the repaptors, decree reftitution to the 
$ former owners, they paying falvage, upon fuch evi- 
? dence as to fhe court fliall, under all the circumftanccs 

* of the cafe, appear reasonable j the expeqee of fuch pro- 

* ceeding not to exceed fourteen pounds? 

(a') Stat. 43 G. III. c. 16c. fi 4t. 

' ' • Scft, 





Of loft 


IB. I. 


Sea. v. 


Of Lofs by Detention of Princes, 

* * 

BY the terms of the policy the infurer is nnfweraMe 
' for all lofs occafioned by ** arrejls or detainments of all 
kings, pririces y and people, of what nation, condition , or 
t( quality foever.” Under thefe words, which are nearly 
the fame in the policies of all the other nfaritime countries 
of Europe, the infurers are liable for all loiles occcaficued 
by arrefts or detention of the (hip or goods in Cured, by the 
authority of any prince, or public body claiming toexn:- 
cife fovereign power, under what pretence foever. 

What fliail be As if the fovereign of the country to which a Chip be- 

lon S s ’ ° r any ° ther fovcre ‘g n > not at war v * ith him » frorn 

pi in*a. motives of necelfity, not of hoftility, arreft the Chip either 

fingly, or together with others in the lame port or harbour; 
this is a detention of princes (a). 

Difference be- There is an obvious difference between capture and 
and* arreA >t of C arre ^ princes: The obje£fc of the one is prize j that of 
pnnees. the other detention, with a defign to rdlore the (hip or 

• > goods detained, or to pay the value to the owner. And 

f though neither of thefe (hould be done, flill it mult be 

confidered as an arreft of princes,becaufe the character of 
any action depends on the original defign with which it 
\vas doilc. 


If a (hip he de* 
tamed, upon a 
uar breaking 
out; this is enp- 
luu , not arreft. 


When a {hip is detained in a port after a declaration 
of war, or the ifiuing of letters of reprifal, againft die 
country of ftate to which flae belongs ; this mere refemblcs 
a capture than a detention, and gives the infured an im¬ 
mediate right to aban^pn, .as.for ,a lofs 1 by.capture, even 
thpugh no condemnation .be, pronounced, and though the 
fbffi ^afterwards . 


Vid, P,e Guidon, ch. Jr, art. 6 , and ch. 9, art 6 , and 
J 3 j Valin , p. 416,— Vid . ftthicr, h. t. n. $5. 

V An 
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An arreft of princes may be at fea as well as in a 
port or harbour, provided it be done from public ne- 
ceifity, not with a view to plunder. Rocetts ( a ) mentions 
the cafe of a Genoefe {hip laden with corn, which was 
feizcd atfea by the Venetian gallieS^ and carried into Corfu , 
where there was a famine at the time, and there fold and 
paid for.-—The infured initiated a fuit in the Rota of 
Genoa again ft the infurers,and infilled that this was z capture 
for which they might abandon. The infurers anfwered 
that this was merely a detention of princes , the object of 
which was not to capture the ihip, but to purchafe the 
corn which the neceffity of the public required. Diverfo 
facia fuit , non ad capiendam navi nr, fed obpuhlicam utilitatem 
grani confequendi caufii. Licuit frumenta accipere^foluto pre- 
tio. —This was held to be a good defence. 

And yet, if a neutral {hip be arrofted at fea, and car¬ 
ried into a port belonging to one of the belligerent pow¬ 
ers, under pretence that {he belongs to the enemy, or that 
Hie is laden with enemy’s goods; this muft be confi- 
dered as a capture , becaufe it is done as an a£i of hojiility; 
and the {hip’s being afterwards reftored, will not change 
that which was originally a capture into a detention of 
princes (£).—But in the cafe of Saloucci v. Johnfotiy al¬ 
ready particularly mentioned (<r), the court of King’s 
Bench determined, that the refufal of a neutral to fub- 
init to a fearch by a Spanijb {hip of war, and refilling 
with force, was no forfeiture of the {hip’s neutrality *, and 
that the {hip being arrefted and carried into Spain for 
this refiftance, the infured was intitled to recover againft 
the underwriters as for ** an improper detention .” And 
though it has fince been determined, both in the court 
of King’s Bench and the cqurt of admiralty, that re¬ 
filling a fearch is a lawful caufe of capture and coniif- 
cation {d), yet the above cafe of Saloucci v. Johnfon , may 
neverthelcfs, I conceive, be confideretl as an authority to 
prove that if a neutral fhip be { tnfaivftdly arrefted and 


(a) h. t. n. < 5 «.—— (b) Emtrig. tom. p. 537 * 
(f) Sap. 387.- [d) Sup. 38$. 


$°7 

It may be at fea 
at well as in puft. 


Seizing a com 
fhip at Tea, for 
the relief of a 
place fuflering 
under a famine, 
is only an arreft 
of princes, not a 
Capture. 


But it' a neutral 
bp taken at ft*, 
under pretence 
that (he is an 
enemy, this is a 
eaptuic. 


S' 1 *, it he .un¬ 
der ptctcnce that 
(he committed 
an offence a- 
gainft the law of 
naioins. 


detained 



J?‘it if a He 
li-i/.i cl twr nasi- 
^.ciiiig ag 'iiitt the 
laws of a fuui£ii 
fljlc, this is not 
a rii'U-ntioii of 
|>, im.es. 


F itihatgo. 


This, whether 
lfg.il m not, 1$ a 
detention wit Inn 
the* polity. 


The word fetpU 
in fnc policy 
means a people, 
o', nation, nut a 
Itjob. 


Tiefhitt V. I.t-Jh- 

iv'fon, 4 T. R- 
'Ji- 


A Clip is fuic- 
iltly fti/,''d by a 
luniuit^Bs rab¬ 
bi. :—is a 
lnt» bv pii ites, 
but not by de¬ 


tenu n 
people, 


o! 4 


detained by a belligerent cruifcr for any pretended offence 
againft the law of nations, this would be a detention of 
princes. 

But if a (hip mifcondu£t herfelf *, as by navigating 
againft the laws of a foreign country, which fhe is bound 
to obferve, or for not paying culloms, See. and thereby 
fubjeft herfelf to feizure or confiscation; this lhall not 
be deemed a lofs by reftraint or detention of princes (a) j 
though, perhaps, it may amount to barratry of the mat¬ 
ter (£). 

The moft frequent caufe of detention is an embargo, 
which is a proclamation or order of ftate, ufually illiied 
in time of w f ar, or threatened laoftilitics, prohibiting the 
departure of {hips or goods from fome or all of the ports 
of fnch ftate until further order. An embargo laid on 
fliips and merchandize in the ports of this kingdom by 
virtue of the king’s proclamation, is ftriclly legal, when 
the proclamation does not contravene the ancient laws, 
or tend to eftablifh new ones 5 but only to enforce the 
execution of fuch laws as are already in being, in iuch 
manner as the King (hall judge neceflary (c). 

But it is needlef?, in this place, to enlarge upon the 
right of our own fovereign, or that of any other, to lay 
embargoes. For whether an embargo be legally or ille¬ 
gally laid, the injury to the owner, by the detention of 
his {hip or goods, is the fame \ and the infurcr is equally 
liable for the lofs occafioned by it. 

By the word people in the policy is not to be nndcrftood 
any promiscuous or lawlefs rabble that may be guilty of 
attacking or detaining a {hip: The following cafe will 
{hew that it means a people $ that is, a nation in' its col- 
lcdlive and political capacity. 

A cargo of corn and coals was infured from Youghnll to 
Sl/go, in Ireland .—The fir ft count of the declaration, in de- 
feribing the lofs, ftated that the fiiip, by ftrel’s of weather, 
was forced into Elly Harbour \ where {he was, with force 

v* *. , u * 


( a) Per Lord Cnrr.mtfitoncr Hutehint , a Vern. 176. - - 

4 (i) Yid. ^aloitcci' v.' John/on t fup. 3F7. —(c) ^ Inft, 162. 

4 Mad. 177. 179. I .fl/.-Gpift. 379* - ■ 
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and violence, attacked, boarded, arrefted, and detained, 
h p&pk to the’plaintijf unknown \ by reafon whereof the corn 
was wholly loft. In the fecond count it was ftated that 
the (hip being in Elly Harbour, was with force and vio¬ 
lence attacked and boarded, feized and taken, by cer¬ 
tain pirates, to the.plaintiff unknown, whereby the corn 
was wholly loft.—The policy was in the ufual form.—It 
appeared that the (hip was forced by ftrefa of weather 
into Elly Harbour \ and there happening to be a fcarcity 
of corn there at the time, the people came on board the 
(hip in a tumultuous manner, and would not leave her 
r'/l they had forced the captain to fell all the corn at a 
certain price, except io tons which was fpoiled by the 
(tranding and thrown overboard. The (hip afterwards 
arrived at her deftined port, with the coals. The court 
determined that this was a capture by pirates, and not 
a lofs within the meaning of the words arrefts, &c. of 
king*, princes, and people. —Lord Kenyon faid the word 
people meant tie ruing power of the country. Mr. Juf- 
ticc Puller faid it meant the fupremc power of the coun¬ 
try, whatever that might be. This, he faid, appeared 
by another part of the policy •, for where the wrongful 
adds of individuals are mentioned, they are deferibed by 
the names of pirates, rogues, thieves. Then, having 
fpecified all the individuals againft whofc adds the infu- 
rance is made, it fpecifies thofo occafioned by the adds of 
kings, princes, and people of what nation, condition, or 
quality locverj which mult apply to “nations,” in their 
collective capacity ( a ). 

By the French law, where a (hip 1ms been arrefted in An hy 
time of peace, as there is reafon to hope, in fuch cafe, ai|,huri, v l,t c 

* RntH g<)vrrr* 

merit ;i I Is 

. — ... ■ *■ — - ■ -. ■ within the pu- 

Jny. 

’(a) Roecus, (h. t. n. 54.), in the following paffage, fcerr.s to 
interpret the ufual words of the policy in a larger fenfc than that 
to which they are here. reftridded Si mcrccs capte a potejlatc, 
feu judice juftitinm adtn mijlrantc in illo loco, aut a papula aut ab 
alia quaennque perfonh, per wim, alfque pretit folutione, tenentur 
ejfcturatores falvcre eejlimationem deminis mercium, faitu prius 
per dominos mercium cefione ad benefit turn ajfecuratorqm , pro recu 
ferandis illis mtreibus , vel pretio ipforum a caplentibus. 

that 





bfufi 


[B.t 


A fufprt'fiow of 
the power of dif- 
yofal i* a tclol 
lofs. 


Cteet v. Y»u»g, 
ar N. V*. 2 Lord 
May. 640. Salk. 
444- 


A Britijh (hip 
is feized at Ja- 
maita, and con¬ 
verted into a 
fire-ttiip by the 
government 
there: I’ ferms 
the infurer is 
liable. 

If a (hip, infurcd 
at antifrtm apart 
bear retted ta that 
port, this is an 
arreft within the 
policy. 


that flic will Toon be fetat liberty again, iucli an arreft is not 

reputed the fpecies of lofs that will at once jttftify an im¬ 
mediate abandonment; but the owners mu ft wait till the ex¬ 
piration of a certain time, regulated by the ordinance of the 
marine,which, for an arreftin Europe, is fix months from the 
time notice of fuch arreft-is given to the underwriters (a). 
—This regulation is founded on a facrifice of the inte- 
refts of commerce to the pleafure of the government. In 
England the rule is more juft j for there, from the mo¬ 
ment of a capture or arreft, the owners are confidered as 
having loft their power over the (hip‘and cargo, and 
are deprived of the free difpofal of them ; becauie, in 
the opinion of the merchant, his right of difpofal being 
fufperuled or rendered uncertain, is equivalent to a total 
deprivation : It is therefore unrealonable to oblige the in- 
fured to wait the event of a capture, detention, or em¬ 
bargo (i). 

Therefore, if a Briti/h ftiip be arretted or feized by the 
authority of the Britijh government, from A ate ncceflity ; 
this {hall be a detention within the meaning of the policy, 
for which the infurer is liable (r). 

As, where a {hip was infurcd, * from her arrival at- 

* in Jamaica , and during her voyage to London —An 
embargo was laid on the fliip by the government, who 
afterwards feized her, and converted her into a fire Ihip, 
and offered to pay the owners.—The queftion Was whe¬ 
ther this would excufe the infurers ? Lord C* J. Holt 
feemed to be of opinion that it would not; and that this 
was within the words detention of princes , f5*r.: But he 
gave no abfolutc opinion, beCaufe the caufe was referred. 

So, if a {hip betinfured “ at and from” a given port, 
a detention by public authority, in that port, is a deten¬ 
tion within the words t>f the policy. For the words of 
the policy being large enough to cover this rifle, nothing 


(a) Pothier , h. t. n. 36. - {b) Vid. Lord Mansfield's judg¬ 
ment in Gfi r. Withers, a Bur. 683. inf. ch. 13. $ ■ ■ 

(e) Vid. Emerig- tom. i. p. 541. 0 rd.de la mar . h. t. 
and Valin, tom. 2. p. 134. 
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but fome exprefshw or ufage to the contrary can exempt 
the infurer (a).' 

Thus:—An infurance was made on three {hips, th t Ade¬ 
laide) the Adele , and the Viftor, their {lores, &c.: Upon 
two of them, * At and from L’O/ient j’ and upon the 
third, * At, and from, and after, her arrival * at L y Ori¬ 
ent and upon all of them, * To all ports, Teas, and 

* places whatfoever beyond, and on this fide, the Cape 

* of *Good Hope and Cape Horn, on the fouthern whale 

* and leal filhery and trade, and until their arrival back 

* at L*Orient* —An adtion being' brought on this po¬ 
licy, the lofs was Hated in the declaration to have hap¬ 
pened by the {hips, their {lores, and provifions, being, by 
the authority of certain perfons exercifing the powers of 
government in France, at Port Louis with refpedt to one, 
and at L’ Orient with rcfpecl to the two others, arrefled 
and r framed from further profccuting their voyages.— 

. The 




Ketch v. Flit, 
6 T. R. 415, 
fup. 44. 


A neutral fiiip 
and itorc<i are 
infured at ant 
frem an enemy'* 
pint, and an em¬ 
bargo is there 
|tid on by the 
enemy. Thi* is 
an arreft of 
prince*.—And 
if the emb.ii 
continue, the 
injured may 
abandon and 
recover as for a 
total lof*. 


(a) Some doubt feetr.s to have been entertained on this point. 
Roccui, n. 65. fays, “ Regis et principis faBum eonnumeratur 
inter cafus fortuitos ; idea, Ji rex et princept retiaeant navem 
oner atom frumenta ajportare ad locum dcjlmatum , tenentur ajjit- 
curatores This paflage, and that which precedes it, plainly 
{hew that tha author meant a detention by the power under 
wbofe authority the {hip was to fail. Le Guidon , c. 7. § 1. 
treating of abandonment, fays, that the infured may abandon, 
** qttand il advient du tout ou de partie, .ou bien avar'te qui 
excede ou endommage la moitie tie la-marchand)fe , quand il y a 
prife d'amis ou d’ennemia, arret de prince, ijfc” The ord. of 
16S4. h. t. art. 52. contains thefe words. “ Si ie va>/- 
feau etoit arrele en vertus de nos ordres dans un des ports de 
not re royaume, avanc le voyage commend. Its affures ne pourront, 
a caufe de I'arrtt, faire l'abandon de hurt ejfcts aux ajfureurs 
Valin, commenting upon this article, (vol. a. p. 134). diftin- 
guilhes the arreft of a foreign prince, from that made by order 
of the King of France } he alfo diftinguifhes an arreft in the 
port of loading, from an aired in any other port of France , 
where the (hip happens to put in ; and he fays that, only in the 
latter cafe, an arreft by the King is a ground to abandon. But 
Pothier, (h. t. □. 59). and after him, ’Emengon (vel. 1. p. 541.) 

rejetS 



O/li/s [B. /' 

The Adelaide failed from V Orient on the voyage infured* 
but was obliged to put back by ftrcfs of weather, into 
Port Louis, and on the 5 th of February 1793, while (he 
lay there, the Adele and Vifter were preparing for their 
voyages, and before the neceffary paflports and clearances 
could be obtained, an embargo was laid on all vefTds in 
thol'e ports. The Adelaide was brought back to L'Orienti 
the perifhable ftores of all three fhips were fold* and the 
ihips themfelves, with the reft: of the ftores, remained 
at IJOrient under the embargo, which ftill continued on 
all {hips deflined for long voyages. Thfe Adele and Vi ft or 
had entered outward upon their refjiedtivc voyages, whet: 
the embargo came; and that alone prevented them from 
failing. Notice of abandonment was given to the under¬ 
writers on the 27th of February 1793, and a total iofs 
claimed, and the fame repeated in Aitgujl following. The 
plaintiff, who then refided in England, was a fubjeft of 
the United States of America , and formerly refided fcveral 


feje£t thefe diftinftions, and maintain that the Words, avant le 
voyage commence mean before the rifk is commenced { and that 
if the rifle be commenced before the arreft, the infured may 
abandon, upon an arreft even in the port of loading. Le Guidon i 
however, (ch. 9. art. 6). contains thefe words: “ Si le prince 
arreftc le navire , comme s’il s'eti vouloii fervir ; s'il aim! affaire 
de portion ou de toute Id marchandife ; s'il ne veut permettre aux 
navircs de fortir qutn ffotte, ou redoublcment d'equipdge, ott 
s'il prevoyoit a plus grand danger les arrejlans pour quelqut 
temps , I’cffurcur n'ejl en aucur.e indemnile quand telle ckofe 
avient dedans le mime port, pour ce que ce font des dangers de la 
terre, procedans du vou/oir du prince." —Upon this paffage of 
Le Guidon » Valin (ubi fup } obferves, that whatever may.be the 
King’s motive for flopping the departure of a fhip, the infurev 
has no right to abandon, but mull wait till the king has with¬ 
drawn his orders, and it may be confidercd as one of the extra¬ 
ordinary and unforefeen events by which a voyage may be pro¬ 
longed beyond its ufual time. Lord Man feld, in Gofs v. 
Withers , 2 Bur. 696. feems to have adopted the doftrine as laid 
down by Roceus, and followed by Polhier and Emerigon ; namely* 
that the infured may abandon in the cafe of a mere arreft, or a* 
embargo by any prince. Vid. infra, ch. 13. 


years 
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years in London, but for fome years previous to the in* 
durances in queftion, hajJ dwelt at L'Orient, and was jointly 
concerned in the Southern whale filhery with Mr. Berard 
a native of France , refident at L’Orient, and whofe in- 
bereft was feparately infured.—On the trial cf the caufe 
a fpeckl cafe, dating the above fa£ts, was referved for the 
opinion of the court, and it was contended on the part 
of the underwriters,—id, That an embargo at the load¬ 
ing poH to which the (hip belonged, and where the in¬ 
fured owed a temporary allegiance to the governing power, 
was not a rife within the meaning of the policy, becaufc 
likb fea-Worthincfs, it is a condition neceflarily implied in 
contracts of infurance, that the {hip may legally fail from 
the loading port. 2<tly, That there was no lofs in regard 
to the fubje£t-matter of the' infurance, which is on the 
{hip, &c. 3dly, That the plaintiff had no right to aban¬ 
don as for a total lofs, under the particular circumflancae 
of this cafe.—The court, however, determined in fa¬ 
vour of the plaintiff on ail thefe points. — As to the firjf, 
they held, that the terms of the policy were fufficiently 
large to extend to this cafe ; and that it was incumbent 
on the defendant to have {hewn fome cafe in which it was 
otherwife decided; but all the authorities, both Englifb 
and foreign, were in favour of the plaintiff. That the 
plaintiff was not an alien enemy, but a native of Ame¬ 
rica, then reficlcn^ in England, and therefore under no 
difability to fue in this cafe, and the confequence of al¬ 
lowing this objection, would be to render it illegal to in- 
fure the property of a neutral, in an enemy’s port. As 
to the fecond point, the court held that, as the infurance 
was not only on the fir ip, but on the (lores, provifions, and 
{idling ta<kle, which were loft to the plaintiff; and as 
the voyage wap loft in confequence of the detention of 
the fliiys, this was a lofs within the policy, and a very 
different cafe from that of Robertfon v. Enver (a), to which 
it had.'been compared.—Upon the laft point, the court 
was of opinion, that the plaintifF had as much right to 
abandon in this cafe, as in the cafe of a capture by an 


(a) 1 ,T. R> 127. inf. c. 1 6. § 5. 
vol. 11. d enemy $ 
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enertiy; and for this the dodlrine of Lord Mansfield ire 
Gofs v. Withers ( a ) was much relied upon. 

If a fhip be feized after a ceffation of arms and preli¬ 
minary articles of peace are figned, this fhail not be 
deemed a capture, but only an arrell of princes. 

As, where the plaintiff had caufed himfelf to be infured 
‘ On the Prince Frederick from Vera Cruz to London y in - 

* terfi or no interfi % free of average, and without bene- 

* fit of falvage.’—The fhip was afterwards feized by or¬ 
der of the Viceroy of Alexico , and the Spaniards , having 
taken out the South Sea Company’s arms, and made feve- 
ral alterations in her, turned her into a fhip of war, and 
fent her as commodore with a ft] u a dr on ox men of war 
to the Havannahy there being a war at that time between 
England and Spain ; and Gibraltar was actually befieged 
by the Spaniards. —In an action on the policy (r), the de¬ 
fendants proved the figning of the preliminary articles of 
peace before the feizure of che fhip, and therefore infilled 
that this feizure did not alter the property, and confe- 
quently the defendants were not liable : For if the pro¬ 
perty were not altered, this iniuranu', made by the plain¬ 
tiff without intereft, could not bind, as nothing came 
within the policy but a total lei's : And though there bo- 
thofc general words, iC rejlrcint , or detainment of princes 
—Lord Hardwicke C. J. declared that a war might begin 
without an a£tual declaration or proclamation, as in this 
cafe, by laying fiege to Gibraltar ; that as a war might 
begin by hoftilities only, fo it might end by a ceffation of 
arms; and tliefe preliminary articles being figned before 
the feizure of the fhip, and there being a ceffation of 
arms, he thought the taking of the fhip afterwards not to 
be a taking by enemies, unlefs die jury took the capture 
to begin from the time the South Sea arms were taken out. 


(a) a Bur. 583. inf. c. 13. § 0. - (b) This cafe, which it 

found in the 4th edition of Beaives but not in the 5th, is fo im- 
.. perfectly reported that it cannot be much relied upon as an autho¬ 
rity ; Yet, being cited by Lord Mansfield in the cafe of Hamilton 
v. Mendes, 2 Bur. I all, I thought it ought not to be pafied 
unnoticed here-.(e) The plaintiff, it may be prefumed, de¬ 

clared only upon a lofa by capture. 


which 



5*5 


Ch. XII. § 6.] By Barratry. 

which was before the preliminaries; that fuppofing the (hip 
not taken by enemies,whether the detention for near a year 
was, in this fort of policy, viz intereforno interefl, a de¬ 
tention within the polic y ; or whether, in fuch policies, 
the inlure :& are ever liable, but in cafe of a total lofs; 
and if fo, the Ihip being afterwards rcltor;d, l\e directed 
the jury to find for the defendants, which they, accord¬ 
ingly did. 


Sea. VI. 


Of Lofs by Barratry . 


BARRATRY, which is derived from the Italian verb 
larratrare to cheat (a), maybe defined to be any a& 
committed by the mailer or mariners, for an unlawful 
or fraudulent purpofe, contrary to their duty to their 
owners, and whereby the owners fultain an injury: As, 
by running away with the fhip, wilfully carrying her out 
of the courfe of the voyage preferibed by the owners, 
finking or deferting her, embezzling the cargo, fmug- 
gling, or any other offence whereby the fhip or cargo 
may be'fubjefted to arreft, detention, lofs, or forfeiture. 
Barratry, in (hort, comprehends every fraud that may 
be committed by the mailer or mariners, to the detri¬ 
ment of the owners; and therefore, where the breach 
alfigned in the declaration on a policy was, the lofs of 
the Ihip, u by the fraud and negligence of the mailer, ” it 
was determined that this was a fulficient averment of a 
lofs by barratry ( b ). 

At Amferdam, Hamburgh , Middlcburgh, and fome other 
maritime towns, infurers are, by poft'me law, made refpon- 
fible for the barratry of the mailer and mariners (r>. 
At Rotterdam the owners of lliips arc prohibited from in- 


Barratry defined. 


Whether infur. 
a'ice ,i£iinfi Iwr- 
i >'iy ought in 
.ill c.ifes to b» 
permitted. 


(/?) Is meaning, according to Dufrtfne, (Glof. verb. Birr a* 
tria) is, “fraus et dolus, qui ft in contraiiilus e( venditionibus .” 

—. - (b) R. Knight V. Cambridge, I Str. 58r. 2Lord Ray. 1349, 

inf. ch. 16, $ 2,— ~(c) 2 Mag. 73, 130, 215. ) 

D 2 furmg 
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I 

Turing againft the barratry of the matter whom they them- 
feives appoint. But they are permitted to infure againft 
his neglcdl, againft the barratry of the faiiors, and of 
fuch matter as may fucceed to the command in foreign 
parts without their knowledge, upon the deceafe or ab¬ 
sence of the matter originally appointed (a). 

Lord Mansfield feems to have thought it extraordinary 
that barratry ihould ever have crept into infurances, and 
ftill more that it Ihould have continued in them fo long; 
** thus,” fays his lordfliip, “ making the underwriter be¬ 
come infurer of the conduct of the captain whom he 
does not appoint, and cannot difmifs, to the owners who 
can do either” (b). 

Roccus ( c) holds that the infurer cannot be made liable 
for barratry, if the infured be the owner of the (hip; 
but if he only charter the fliip, he may infure againft 
barratry; becaufe, in that cafe, the owner of the fiiip 
appoints the matter. But where the owner of the goods 
appoints the matter, it is holden that he cannot be infured 
againft the barratry of fuch matter ( d ). 

In France the infurer was formerly anfwerablc, ipfojure , 
for the barratry of the matter (e). But, by the ordinance 
of the marine (/), this liability is confined to cafes, 
where the policy exprefsly includes barratry; and, Erne- 
rigon (g) even infills that the owner of the lliip cannot be 
infured againft barratry of the matter, becaufe he is 
himfelf anfwerable, according- to the rule of the Roman 
law (h), for the condua of the matter whom he employs ; 
and if the owner be himfelf anfwerablc to third perfous 


(a) Vid. Roccus , n. 27, Emerig. tom. 1 , p, 370 —*-«— 

(b) iT.R. 330 .- GO h.t. n. 44 .-(d) $»a»do navtfr- 

thus poftut efi a domino merc-pm, tunc ajccuratusfbi debet impure 
auod talem prabeftwn clegs,it ct of curator non tenclur. Gafartgu, 

dif. IO, n 14V dir. X. n. 75 ‘-GO Vid. L. Guidon, ch. 5 , 

art. 6 , cb. 9, art. 8, 12.- (f) * a *- *8. — (g) Vo'. «, 

p jgp._(/j) Omnia fatia magifri debet prxf are qui cum prapo^ 

^ 5 , <U exereit. a<ft. Ex deltdo cujuf.it torum qui 

navis navigand* caufd in navefynt datur aBio in exercitorem. id. 
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for the barratry of the mafter, he cannot, as infured , throw 
this burthen on the infurer who would have an imme¬ 
diate remedy againft him, as owtier t to recover back 
the fame Jofs; a circuity of action which would be 
abfurd. 

Upon the fame principle Emerigon alfo holds that if the 
captain be commillioned to difpofe of an adventure on 
board, the infurer of fuch adventure {hall not be anfwer- 
able for the lofs of it, occafioned by the fault of the cap¬ 
tain ; for this.wouhl be, to make the infurer anfwerable 
to the infured for the faults of his own agent (a). 

But the objections to the policy of permitting infurances 
againft barratry, in the cafe of the owner of the Jfjip t however 
well founded, do not apply to the cafe of an infurance of 
goods in a general Jhip* which carries the goods of every 
man who thufes to put them on board, or of a chartered 
Jh'tpy hired to carry the goods of the affreighter; for, in 
either cafe, the owner of the goods does not appoint the 
mafter, nor has he any control over him or the {hip. It 
is probable that cafes like this firft gave birth to the 
practice of infuring againft barratry j and that this, in 
procefs of time, was iudifcriminately introduced into all 
policies. * 

But even in the cafe of a particular Jhip freighted en¬ 
tirely by a fingle perfon, it may in general be prefumed 
that if the infurer do not know the mafter, or at lead his 
chara&er, it is his own fault, as every policy fpccifies the 
mafter; but then it is generally provided that any other 
perfon, at the ele&ion of the infured, may go as mafter ; 
and by permitting this claufe to ftand in the policy, the 
infurer waves all perfonal knowledge of the mafter, and 
therefore no objefclion can fairly be made of the want of 
fuch knowledge ($). 

Aad though barratry cannot properly be Called a peril 
of the fea, becaufc it does not arife ex marine tempejlatu 
difcriminc , yet it is a rilk, and a very great one, incident, 
to fea voyages j becaufe merchants are obliged to confide - 


(a) Emerig. tom. x, p. 570. 
Comp. 153. Vid.'iup. 31a. 


* (h) Vid. Rocetu, h. t. n. 27. 
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their (hips and merchandize to the care of ma/iner$, who 
may fometimes fo far forget their duty, as to betray the 
important truft repoled in them. Unlefs, therefore, the 
merchant could be prottfled byinfuring againft this rifk, 
few men of fmall capitals would expofe themfelves to it. 
For thisreafon the law, with us, permits even the owner 
of the {hip to be infured againft the mifcoududl of the 
captain and crew, though they are his own agents, and 
the perfons of his own choice. 

If the captain be infured, no agreement on the part 
of the infurevs can make them liable for barratry com- 
mit*ed by him felt (a ); but (hey may be liable, in fuch 
cafe, for the barratry of the failors, in which he has no 
part b). 

Still, however, it mud be owned that cafes fometimes 
occur which tempt one to think that it might, perhaps, 
be the wifeft policy to impofe fome reftraint upon unqua¬ 
lified infurances by owners of Jhips, againft this fpccies of 
rifle. It would at leaft have the eftedt of making them 
more circumfpcdfc in the choice of the perfons to whom 
they confide fo great a charge. 

Valin (c), Potbier (t/), and Emerigon (e), adopting the 
do&rinc of Le Guidon ( f), hold that barratry compre¬ 
hends every fault, either of the mafter or mariners, by 
which a lofs is occafioncd, whether arifing from fraud, 
negligence, unfkilfulnefs, or mere imprudence; and in 
this fenfe it feems to be underftood in the French ordi¬ 
nance of the marine (g ). 

But with us, no fault of the mafter or mariners 
amounts to barratry, unlefs it proceed from a fraudulent 
purpofe in the mafter or mariners at the time ( h ). 

Therefore if the mafter, from ignorance , unjkilfulnefs , 
or from any motive which is not fraudulent , depart from 


(a) Le Guidon , ch. I j, art. 4. ; Valin , h. t. art. 37, p. 75; 
Pothif, h.t. n. 65. — (b) Emerig. tom. i,p. 371.——(*) On 

art. a8, h-1. tom. 1, p. 79.- r-(d) h. t. n. 65.—— ( e) tom. 2, 

p. 366.—(/jCh. 5, art. 6, ch. 9, art. 1,8.-——(?) h. t.art. 28. 
•—— (h) Non omnis navarci culpa ejl barataria , Jed folumtunc ea 
, dicitur, quando. committitur cum praexiflenti ejut machination e et 
doh praordinaio ad cafum. Cafaregis , dif. ), n. 77, 

. the 
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the proper £ourfe of the voyage; this will be a deviation 
which may avoid the policy, but it will not amount to 
barratry. 

Thus:—Goods were infured from London to Jamaica, 
and it appeared that the captain’s inftruftions were to 
proceed immediately to Jamaica : But after the (hip had 
cleared the Channel, fhe was carried by currents and 
other caufes, out of her reckoning, till Ihe was found 
to be between the Grand Canary and Tcnerijfe. From this 
Situation her direct courfe to 'Jamaica was to the fouth- 
welt, in (lead ’of which, the captain bore up from Santa 
Cruz, to the north-well about 30 miles, where Ihe came 
to an anchor. There, an embargo was laid upon her j 
foon alter which, news arrived of war having been de¬ 
clared between Spain and Great Britain, and the Ihip anil 
cargo were' feized and condemned as prize.—In an atlion 
on the policy, the declaration contained two counts ; one 
for a lofs by capture, the other for a lofs by barratry. And 
it was contended on the part of the plaintiff, that he was 
neceflarily intitled to recover on one count or the other. 
On the firft, if there was no deviation 5 or, admitting that 
the flop's going to Santa Cruz inftead of proceeding to 
Jamaica , after the captain knew with certainty where he 
was, was a deviation, ftill it was a wilful deviation by 
the captain, againft his inftru&ions, merely to procure a 
temporary refrelhment, and no benefit to the owners, 
and therefore an a£l of barratry.—Lord Kenyon , who tried 
the caufe, faid, that it could not be barratry, withouc a 
fraudulent purpofe in the captain at the time 5 and with 
that direction he left it to the jury, who found, « that 
“ the captain’s going to Santa Cruz was a deviation, and 
«« was owing either to ignorance or fomething elfe, but 
(i that it was not fraudulent-,” and they accordingly found 
for the defendants.—Upon a motion for a new trial, the 
court were clearly of opinion that there mu(l be fraud to 
conilitute barratry j and as the jury had exprefsly nega¬ 
tived fraud, there could be no barratry.—Mr. Juftice 
Lawrence faid he knew of no cafe in which it is faid that 
the a£t of the captain is barratry, merely becaufe it h 
againft the intereft of the owners ; it muft be done with 
9 criminal intent That, in this cafe, the jury having nega- 

d 4 tived 


v. Rsy. 
Ex. S,p*r. 

7 T.R. 505. 
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fived fraud, had negatived criminality in thd captain; and 
therefore this was not a barratrous deviation. 

In France y if by the policy the infured„be proteded 
againft the barratry of the majler y the underwriters are 
anfwerable for the mifeonduft of the mariners alfo; be- 
caufe the word mafter ( patron) comprehends all the per* 
foils on board who are in the Ihip’s pay («). Our po¬ 
licies are more explicit, and diftin£Uy fpecify barratry of 
the mailer and mariners. I Ihould conceive, therefore, 
that with as, as in Franee t the mariners may commit bar¬ 
ratry, without the concurrence of the mailer, or againfl 
his will. In the following cafe, however, Lord C. J. 
LtCy at tri/i prius held, that a deviation to which the mailer 
was compelled by a daring a& of violence and difobe- 
diencc on the part of the feamcn, did not amount to bar¬ 
ratry, becaufe the Ihip was not a£bually run away with in 
order to defraud thf owners. 

That was the cafe of a letter of marque, infureu for a 
voyage * from Bnjlol to Newfoundland .’—She failed with 
exprefs orders that, if Ihe Ihould take ally prize, {lie 
Ihould ncverthclefs proceed on her voyage, and that fome 
hands Ihould be put on board the prize, and fent with it 
to Brifiol .—A prize was takeh in the courfe of the voy¬ 
age, and the captain ordered fome of the crew to carry 
the prize to Brifioly while he proceeded on his voyage: 
But the crew oppofed him, and infilled on his going back, 
though he acquainted them with his orders; and he was 
forced to ful?init, and on his return his own Ihip was 
taken.—*-Th«f underwriters infilled that this w r a$ a devia¬ 
tion which difeharged them. But the court and jury held, 
that this was occafioned by the force upon the mafter, 
which he could not refill; and that it therefore fell within 
the exqqfe of necelfity, which had always been allowed. 
The plaintiffs counfel would have made barratry of it; 


(a) Les affureurs ne refpondmt fas fa mefaits des mfattier 1 a 
moitis que par la police ils ne feient charges de la barattcrie du patron. 
Le mot patron comprehend ic't tout cepix qui font aux gages du navire. 
Einerig. v. j .p. 381,2, Vid, VaTm t tom. 2. p. 3. 


but 
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but lord chief juft ice Lee thought that it did not amount 
to barratry, as the fiiip was not run away with in order to 
defraud the /tenners: Neither' was it a cafe of wilful devia¬ 
tion, but of deviation occafioned by the force upon the 
mafter which he could not refill, and therefore excufed by 
the neceffity. The infurers were therefore held to be an- 
fwerable, and the plaintiiF had a verdi£t as for a Jofs by 
Capture (a). 

The learned judge who tried this caufe, and who was 
in general a mafter of all the learning of his time on the 
fubje£t of infurance, feems to have thought that nothing 
{hort of running away with the (hip, with intent to de¬ 
fraud the owners, amounted to barratry. What the Tea¬ 
men did in that cafe was but one degree (hort of fuch a 
crime. In the following cafe, which we have already had 
occafion to mention, the conduct of the mafter was held 
to be barratry, though certainly much more venial than 
that of the Tailors' in the above cafe. 


A (hip was chartered for a voyage from Liverpool to the 
Bahamas and back, and on her teturn from the Wejl In¬ 
dies, letters of marque were taken on board, merely tb 
entice feamen to enter, but without the neccflary docu¬ 
ments to give them validity, and without any intention of 
eruiftng in quefl of prizes ; and it was a part of his written 
inftruitions, before he failed, to proceed to Liverpool with 
all expedition. A few days after the fhip failed, how¬ 
ever, the captain, with the concurrence of the majority 
of the feamen, determined to cruife for prizes ; and he 
foon fell in with an American whom he plundered and 


Mafs v. Ttyram , 

6 T. R. 379. 
Sup. * 83 . 


Th* maflrr, 
without the pro¬ 
per aurho'ity, 
.ind conti ary r® 
hisordeis.cruifc* 
in quefl of prize, 
thti is liairatry, 
though done tar 
the benefitot th® 
owneu. 


(a) In an appeal from the Eajl Indies, in a caufe of Be Frije 
v. Stephens at the Cockpit, ift July 1800, Sir/?. P, Arden , 
then *Mafter of the Rolls, obferving upon this cafe of Elton v. 
Brogden, faid, he thought it muft be ill reported in Strange ; 
for, upon the fa&s Hated, there could be no doubt but that the 
mariners had committed barratry, and that he was therefore in¬ 
clined to think, as .Lord Mansfield appeared to have done in 
commenting on this cafe in that of V all'jo v. Wheeler , that the 
' policy muft have been fpecial, probably not including barratry 
of the mariners. - 


I 
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afterwards difcharged. He then cruifed for fome days 
out of the courfe of the voyage, and captured a Chip of 
the enemy which he lent to Bermudas, where he followed 
her himfelf, and there libelled her as prize in the court of 
admiralty, in the name of himfelf and his owners. But 
during his ftay there his fliip was ftranded, and the cargo 
loft. He dirc&ed that the cruifing fhould not be men¬ 
tioned in the log-book.—In an aftion to recover as for a 
lofs by barratry, it was contended on the part of the un¬ 
derwriters, that this could not be barratry, in as much as 
the a£l of the captain, however reprchenfible in other 
refpefts, was done with a view to benefit, not to prejudice, 
his owners.—But the court held this to be barratry j and 
that the flopping and plundering the American fliip was of 
itfelf an a£t of barratry in the mafter, independent of his 
taking the prize, this being contrary to his duty to his 
owners, and to their prejudice ; becaufc, by the charter- 
party, they had ftipulated that the fliip fhould fail di- 
reftly to Liverpool, and they were therefore liable for 
any damage that might happen in eonfequence of any 
wilful deviation.*—Mr. Juftice Lawrence, in delivering his 
opinion, faid, “ It has been holdcn that whatever is done, 
by the captain, to defeat or delay the performance of the 
voyage, is barratry in him, it being to the prejudice of 
his owners. And though he might conceive that what 
he did was for the benefit of the owners j yet, if he 
a&ed contrary to his duty to them, it was barratry.” 

Any aft, In the following cafe, which was determined in the 
ter^'wnhemt^the Court of King s Bench upon great confederation, and in 
owtier*'^and to' Ellenborougb, in a very able judgment, took a 

their detriment, maftcrly view of all the learning and authorities on this 
though done with fubjeft, it was determined that any illegal aft done by the 
a view of pto- mafter, without the authority of the owners, and to their 

muting thtir nit- . , • , . 

ere ft. detriment, is barratry, though it be not done with intent 

to injure them, or to benefit himfelf, and even though it 
be done with a view of promoting their intereft. 


F-trl v. Foil), 
tnft, ZEaJi 126. 

The mafter of ad 
flave 

fliip, fails to an 
enemy’s fetile- 
ntenton the coaft 


The fliip Annahella was infured from Liverpool upon 
an African voyage, and, in an aftion on the policy to 
recover a lofs by barratry, it appeared that the rnafter, 
who was alfo fupercargo, upon his. arrival at Cape Coajl 
Caflle , a Briti/h fcttlement on the coaft of Africa, began 


to 
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to trade there j but, after a couple of clays, receiving 
intelligence that he could barter his goods for flaves 
more advantageoufly and expeditioully at Elmina , a Dutch 
fort about feven miles to windward, he proceeded thither 
and there exchanged his goods, confiding, amongft other 
things, of mulkets and gunpowdet, for flaves, Holland 
being at that time at war with Great Britain , and he 
having letters of marque on board ngainft the French and 
Dutch, After taking on board a number, of flaves, the 
maftcr, who was then on fhore at j Elmina, hearing that an 
linglijh frigate was in light, font a note on board the 
Annabdla, directing her to fail immediately to Cape CoaJl\ 
“ to prevent mifchiif” as he expreffed himfelf; but, in 
*hcr way thither, (he was purfued and feized by the 
Fngli/h frigate, and fent to Jamaica , where (he was. con¬ 
demned as prize, for having traded with the enemy («). 
It further appeared, that it had been ufual to keep up a 
trading intercourfe between the Fngli/h and Dutch fet- 
tlcmcnts on this part of the (oaft, even in times of war 
between the mother countries, and that the mailer’s objc£t 
in going to Elmina was to complete his cargo as cheaply 
and expeditioully as he could; that when the Ihip was about 
to go to Elmina the furgeon alked the mailer if there was no 
impropriety in going thither, to which he anfwered that 
they Ihould be foon off again, and nobody would know it; 
and it alfo appeared that, befide^his ufual wages, he had a 
commiflion on the purchafe and fales, which he received 
at the end of each voyage.—The Court determined that 


(a) As to the illegality of trading with the enemy, vid. 
flip. ch. 3. §4. And with refpeft to the legality of capture 
and confifcation for trading with the enemy, without the king’s 
licence, fee the cafe of the Hoop, 1 Rob. Adm. Rep. 196, with 
the authorities there cited, and the cafe of the 0 /in, id. 248 ; 
fee alfo 2 Rob. Adm. Rep. 166, and the cafe of the Cofmopolite , 
4 Rob. Adm. Rep. JO. And a trading by the fub^fts of an ally 
in the war, has been holdcn illegal, and a ground of feizure and 
coulifcation in our Couit9 of Admiralty. See the cafe of the 
Nayade, 4 Rob. Adm. Rep. aj 1. See 5 Rob. Adm. Rep. 254, 
256. 
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this trading with the enemy by the matter, without theT 
authority of the owners, though intended principally for 
* their benefit, being in contravention of his duty to them, 
and fubjetftmg their property to confifcation, was barra¬ 
try.—Lord EUenborough concludes his very able judgment 
by laying it down as clear law “ That a breach of duty by 
the mafter, in refpeft to his owners, with a fraudulent or 
criminal intent, or ex maleficic , is barratry ; that it makes 
no difference whether this act of the mafter be induced 
by. motives of advantage to himfelf, malice to the owner, 
or a difregard of thofe laws which it was his duty to 
obey ; and that it is not for him to judge or fuppofe, in 
cafes not intrufted to his difcrction, that he, is not break- t 
ing the truft rcpofed in him, when he endeavours to ad¬ 
vance the intcreft of his owners by means which the law 
forbids;’* 


Barratry wn only Barratry can only be committed by the mafter and ma- 
again/Tirr#^- ^ ners f° mc a & contrary to their duty, in the relation 
tn, and tUetefore in which they ftand to the owners of the (hip. It is there- 
" fore an offence againft them, and confequently an owner 
himfelf cannot commit barratry. He may, by his fraudu¬ 
lent conduct, make himfelf liable to the owner of the 
goods on board, but not for barratry. Neither can barratry 
be committed againft the owner, •with his cotifent ; for 
though he may be liable for any lofs or damage occafioned 
by the mifcondu£t of thfc mafter to which he confents, 
yet this is not barratry. Nothing is more clear than that 
a man can never fet up as a crime an a Gt done by his own 
direction or confent. Thefc points will be found fully 
cftablijhcd in the two following cafes. 


fsTTi it In the firft of thefe, it appeared that a fhip being 

- advertized to go to Marfeilles , goods were ftiipped on 

tofr!y* gooboard her, and the mafter figned a bill of lading, where- 
o i sight to M«r- by he undertook to to go ftraight to that place, and the 
gthii goods were infured, ‘ from Falmouth * (where they were to 
*0" fi ft CC t« nt e ta ^ en on b° ar ^)* ‘ 10 Marfeilles.' Before the fhip departed 
M, anH Leg hem from the port of London , another advertisement was pub- 
hy The'amhoHty lifhed for goods to Genoa, Leghorn and Naples , and the 


of the owner, it 
not barutry. 


plaintiff's 
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^plaintiiTs agent was told that It was- intended to go to 
thofe ports firft, and then come back to Marfeilles ; but he 
infilled that his bargain was to go directly to Marfeilles \ 
and he would not confent to let her pafs by Marfeilles 
or alter his infurancc.—The fliip, however, did pafs by 
Marfeilles j and after delivering her cargo at the other 
ports, fet out on her return to Marfeilles with the plain¬ 
tiff’s goods; but,in her voyage thither, was blown up in an 
engagement with a Spanijh Ihip of war. The plaintiff de¬ 
clared as for a lqfs by the barratry of the mailer.—Lord C. 
J.Lee told the jury that this voyage,being againft the exprefs 
agreement to proceed liraiglit to Marfeilles, feemed to be 
m^>rc than a common deviation, as it was a formed de- 
fign to deceive the plaintiff; and compared it to the cafe 
of failing out of port without paying the duties, whereby 
the fliip was fubje&ed to forfeiture, which had been 
holdcn to be barratry. - The jury, after Haying out fome 
time, returned and a Iked the Chief Juft ice, whether, if 
the mailer was to have no benefit to himfelf by palling by 
Marfeilles , and went only to the other places firft, for 
the benefit of his owners, that would be barratry; and 
the Chief Jufticc aafwering. No, they found for the 
defendant.—On a motion for a new trial, the court after 
argument, were unanimoully of opinion that the verdifl 
was right: For the mailer had a&ed confiftently with his 
duty to his owners, and the plaintiff*s agent knew of the 
intended alteration, before the goods were put on board, 
and might have refufed to fhip them, or have altered the 
ir.furance ; and to make it barratry, there mull be fomc- 
thing of a criminal nature, as well as a breach of the 
contrail, but here, the breach being affigned only on the 
barratry , was not fupported by the evidence.—-Mr. Juftice 
Lawrence, in delivering "his judgment in the cafe of Plyn 
v. Roy.* Ex. Jffur. (a) fays that, in this cafe, of which 


(a ) 7 T. R. 508. See fome further extracts of this note, and 
alfo of Mr. Ford' 1 note of this cafe 0/ Stamina ▼> Brown, 8 Eajl 
135-6. 


he 
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he had a mamifcript note. Lord C. J. Lee, in defining 
barratry, faid, “ Barratry muft be fome breach of trull 
in the mafter, ex malefcio 

Nutt v. Bnrditu, The other was the cafe of an infurance effected on 
i T.R. 3*3- behalf of Hague, before he became bankrupt, on goods 
After bills of lad- on board the Rxxchette from London to Rochelle, (tap- 

jng arc delivfred . * 

to the owncis of pcared that the mailer, by the injtigation and dircflioti of 

tain'fign^new^" ^e Grand, ^ }e onvner of the Jhip, went with the flip and 

ones, dunging the cargo to Bourdeaux, inflead of Rochelle, where the carry 

defl (nation of the r r L, , rr ., . . . * 

ihip; and the was fold by the agent of Le Grand : Tlyit a petition was 
edof foMbei-ftTof P re f entc d ■ by the infured to the admiralty of Guienne, 
the owner of the ftating that Le Grand, partner in a houfe at Rochelle, 
of^w'owner* of being in London with his (hip, and in want of a cargo^to 
being 1 *'done" with return home, applied to Hague, who agreed to fupply 
the concmrcnce him with goods, which were loaded on board the fhip, 
not barratry!** '* for account of Le f Grand-, that as Hague did not know 
the houfe of Le Grand, it was agreed between him, 

- Le Grand, and the captain, that the bills of lading flionld 
not be delivered to Le Grand but at Rochelle, after he 
fhould have paid the amount to the agent of Hague, in 
good bills, and, in default, that the goods lhould be re¬ 
ceived by Hcg:ic s agent for his account free from freight 
See.; that the captain accordingly delivered bills of lad¬ 
ing to Hague, who forwarded them, together with the 
contract, to his agent at Rochelle, with orders to receive 
, the goods on the arrival of the fhip, or deliver them to 
Le Grand if he fhould fulfil his agreement; that, upon 
the Ihip’s arrival at the harbour of Rochelle, Le Grand 
went on (hore, got fecretly into the town, where, having 
confulted with his paitners how to elude the precautions 
taken by Hague, returned on board and got the captain 
fraudulently to fign other bills of lading, by which he 
referved to himfclf the liberty of putting into Rochelle or 
Bourdeaux, and by means of the falfe bills of lading, and 
by the contrivance of Le Grand, the goods were there 
put into the hands of Le Grand’s agent ; that Hague's 
agent on hearing of this, applied to the houfe of Le 
Grand, who gave him bills for the whole amount, but 
which were afterwards difhonoured i whereupon the 
agent attached the cargo in the hands of the feveral perfong 

who 
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■who held it; that the houfe of Le Grand having deli¬ 
vered a falfe account to their creditors, a releafc was 
granted them from all attachments and executions, con¬ 
firmed by the parliament of Paris, with an injunction 
to all perfons arrefting their goods to reftore them j that, 
in confequence of this petition, the court of admiralty at 
Bourdeaux decreed that the captain was guilty of barratry , 
for having figned falfe bills of lading, in order to change 
the voyage, and carry away the goods, for which they 
condemned him to the galleys for life, and declared Le 
Grand to be an accomplice in the faid barratry of the mcfler, 
and guilty of robbery in caufing the (hip to be brought 
into Bourdeaux , and condemned him to the galleys for 
five years, and laftly, condemned the captain and Le Grand 
to pay the value of the goods, with the charges, &c.— 
The court were clearly of op'.-.iei- that this could not be 
barratry, and that die pi :iutiff ought not to recover.—Lord 
Mansfield faid,—“ The fcntenix of the French court of 
admiralty, which declared the mailer and owners to have 
been guilty of barratry, is entirely out of the quellion : 
For, though it was a moil righteous judgment, yet it was 
no part of the confidcration of that court, what was 
meant by barratry in an Eaglijh policy. Their idea of 
barratry was manifeftly different from the conllru£tion 
put upon that word in our own courts j for they had 
found lire owner guilty of barratry, which was entirely 
repugnant to every definition of barratry which had 
ever been laid down in an Englijh cqurt of jnftice. The 
point to be confidercd is, whether barratry, in the fenfe 
in which it is ufed in our policies, can be committed 
againft any but the owners of the {hip. It is clear be¬ 
yond contradiction that it could not j for barratry is 
fomething contrary to the duty of the maficr and mariners , 
the very terms of which imply that it mult be in the re¬ 
lation in which they {land to the owners of the (Inp. An* 
owner, therefore, cannot commit barratry. He may 
make himfelf liable by his fraudulent conduCt to the 
owner of the goods, but not as for barratry.. And, be- 
fides, barratry cannot be committed againft the owner 
with his confcnt: For though the owner may become 

liable 



5*8 > 


If th* fame per- 
ton be both 
owner and maf- 
•er he cannot 
commit barra- 
»ry. 


But a deviation 
wifbouirheknow- 

kdgeof a gene¬ 
ral freighter, 
though with the 
content of the 
owners, is bar- 
ratiy. 


9*11 ejo v. HH. tiler, 
Cawp. 143. 


O/Lofs [B. I. 

liable for a civil loft, by the mifbchaviour of the captain, 
if he confuted, yet that is not barratry. Barratry mud 
partake of fomething criminal, and mud be committed 
againjl the owner, by the mailer or mariners.*’ 

If the mailer of the fhip be alfo the owner, he cannot 
commit barratry, becaufe he cannot commit a fraud againd 
himfelf. Andeven where be has mortgaged the (hip, and 
the legal title is in another, and he has only-the equity of 
redemption, yet he is dill fo far the owner, that he cannot 
commie barratry ( a). 

It is not, indeed, againd the perfon fjoffeffed of the 
mere legal title to a fhip, that barratry may be com¬ 
mitted ; it may be committed againd a general freighter, 
in refpe£k of his temporary power over that fhip during 
a given voyage; and a deviation for an illegal purpofe, 
without his knowledge or confent, will be barratry, though 
it be with the confent of the original owner. 

Aswherc goodswere infuredinthe common form, c From 
‘ London to Seville, with liberty to touch at any ports or, 
* places, &C.* —In an a£tion on the policy, the loft, was al- 
ledged different ways in the declaration j firjl, that the fliip 
by dorms and perils of the fea, was forced to go to Dart¬ 
mouth to be repaired j and that afterwards a further lofs 
happened by dorms, See. j fecondly , that it happened by 
dorms, &c. iu the voyage generally; and thirdly, by the 
barratry of the majler. —At the trial it appeared, that the 
fhip was put up as a general fliip from London to Seville , 
and was let to freight by one Willes to Darwin (b) j that 
it is the courfc for veffels going on tins voyage, to dop at 
£ome port in the wed of Cornwall, to take in provisions ; 
that this fliip having taken her cargo on board, failed from 
London to the Downs, and while fhe lay there, all die other 


(4) Semb. per Lord Chancellor Hardwicle, Levin v, 
Suajfo, Pojl. DiB. vol. 1, p. 147.- (b) Mr. Cowper*& re¬ 

port of this cafe Hates Darwin to have chartered the fliip to 
Brown, his captain. Mr. Juft ice Buller in 1 T. R. 330,' fays, 
that the error fhould be corrected by dating that the fliip was 
chartered by Brown to Darwin , and not by Darwin to Brown. 
But it appears by the fubfequent part of the report, that Willes 
chartered the fhip to Darwin. 


fliips 
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(hips bound to the weftward bore away, but (he (laid till 
the night after, and then failed to Guernfey t which was 
out of the courfe of the voyage \ that the captain went 
there for his own convenience, to take in brandy and 
wine on his own account, after which he intended to 
proceed to Cornwall ; that the night after the (hip quitted 
Guernfey (he fprung a leak, which obliged her to put into 
Dartmouth } that when (lie was refitted, (lie failed again, 
and proceeded for Helford in. Cornwall , where it was 
always intended fhe fhould flop and take in pvovifions, 
but in her way thiihcr, (he received further damage, and 
at her arrival was totaily*incapablc of proceeding on the 
voyage ; and that the goods infured were much damaged. 
—-It was attempted, on the part of the defendant, to 
prove that the voyage to Guernfey was on account of 
JVillesy the owner of the fliip, and that the goods taken 
on board there were his property: But this evidence 
went little farther than information and belief, except that, 
when the (hip arrived at Hefonly the wine was delivered 
into his cellar.—Mr. justice AJhurfly who tried the caul'e, 
told the jury that, if the going to Guernfey was without 
the kuowledge of Darwitty it was barratry ; and they 
ought to • find for the plaintiff; but if done with his 
knowledge, then it was not barratry: And if they lliould 
be of opinion that it was without the knowledge of Dar~ 
witty then, he defired them to fay, whether they thought 
it was with the knowledge of fVilles or not (a). The 
jury found for the plaintiff, and faid they thought the 
going to Guernfey was without the knowledge of Darwin , 
whom they looked upon to be the owner, but they thought 
it was with the knowledge of tHilles. —Upon a motion 
for a new trial, two quell ions were made: Firjl y Whe¬ 
ther the conduct of the mailer, in going to Guernfey^ for. 


(a) There feems to be fome error in this part of the report. 
The firft part of the direction of the learned judge takes it for 
granted'- that Darwin was the owner. If fo, it could not be 
material to enquire whether the deviation was pith, or without, 
the knowledge of IVlliet. It would feem, from the finding of 
the jury, that it hatLietn left to them to fay which of the two 
was the owner. 

the 
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the, purpofe, and, under the circumftanc^s- above (bated, 
was barratry : Suppofing this to be barratry, then ftcondly - t 
whether, to entitle tfre plaintiff t6 recover, the lofs. mult 
not havehappened during the.cpntinuance of thcbarxatry,or 
have, been, occaiiomsci immediately by. the a£t of barratry c 
Here the goods were not feized for Smuggling,. nor did 
the Iofs happen till after, the aft of barratr jr.—TJh.e court, 
after two arguments, were unaniraoufiy of opinion that 
this was barratry.—They, faiji, that if a drip be let out 
generally to freight, tire freighter is owner for that voy- 
age •, but if there be only a covenant to carr/ goods, tire 
owner of the fhip would have the direction of her, and 
the hiring of the mailer and mariners} that though 
Wilks was originally the owner, and not being the in- 
fured here, every thing relating to him might be laid 
out,of the cafe, and that the jury, therefore, did right in 
confidering Darwin as owner pro. hae vice ; that Darwin 
being the freighter and owner of the goods on board, 
any fraud committed on the owner, mud be committed 
on him j that the mailer had agreed to go on a voyage 
from London to Seville , and Darwin trufted he would fet 
out immediately, inftead of which, he went on an ini¬ 
quitous fcheme, totally diftinft from the purpofe of the 
voyage to Seville, which was a cheat and a fraud on 
Darwin , and was therefore barratry $ that barratry is not 
confined to the running away with the Ihip, but com¬ 
prehends every fpecies of fraud', knavery, ors criminal 
condu£l in the mailer, by which the owners or freighters 
are injured } that whether the lofs happened in the aft 
of barratry, that is, during, the fraudulent voyage, or 
after, was immaterial, becaufe the voyage was equally 
altered even though there; was no other iniquitous in- 
- » independently of this, the judges Deemed to think 

that the lofs, in the prefent eafe». was fullained in confe¬ 
rence of the alteration in the Voyage } that the moment 
the Ihip was carried from her right cotsrfe, it was bar¬ 
ratry, and the lofs happened in Oohftquence ; but that* 
fuppofing the lofs. to have happened, ufferwards t the in- 
fured, if not prote&ed againft the barratry of die mailer,, 
would have loft his infttrance by the fraud of the mailer a 
for it was clearly a deviation, and he cquld have no 

remedy 
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remedy again ff the underwriters for a lofs in confequence 
of a deviation. 

Hence it would feem that, if barratry be once com* 
m it ted, every fubfequenr lofs or (damage may be aferibed 
to that caufc; and that the underwriters are liable for it, 
as for a lofs by barratry. 

Though it is a maxim in law that fraud fliall never be 
prefumed, but mud be ftri&ly proved$ and it is a rule, 
in quedions of infurance, that he who charges barratry, 
mud fubdantiate it by conclufivc evidence (a) j yet, in the 
following cafe, it was determined that proof of the maf- 
ter’s having carried the fliip out of the regular courfe of 
the voyage, for fraudulent purpofes of his own, is primd 
facte , fulRcient to entitle the plaintiff to recover j without 
fhewing, negatively, that he was not the owner, or that 
any other perfon was the owner, or that this was not done 
with the owner’s confcnt. 

Thus: —Goods were infured on board the Live Oah, 
Jofeph Rati mafter, ‘ At and from Jamaica to New Or- 
* leans' —In an a&ion on the policy, there were two counts 
in the declaration ; the fird alledging a lofs by the bar¬ 
ratry ol* the mafter ; tlie fecoml by the perils of the fea. 

*—Upon the trial, it appeared, That the fliip was put up 
as a general fliip at Jamaica , that (he failed on the voy¬ 
age infured in May 1783 j, that the plaintiff, amougfl 
others, flapped the goods in queflion, and in June fol¬ 
lowing, arrived in the mouth of the Miffiflipi, which 
leads up to New Orleans , in Spanijb America, at the dis¬ 
tance of 3£ leagues ; that when the captain ha.) got thus 
far, he dropped anchor, and'went in his boat up the 
river to New Orleans, and, on his return, without carry¬ 
ing the fliip to her port of dedination, dood away for the 
Havannah, after, which he was never heard of *, that he 
had a private adventure of negroes of his own on board, 
which there was reafon for fuppofing he intended to dif- 
pofe of at New Orleans ; but that, finding it difficult to do 
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fo, on account of an interdi&iou by the Spanifh govern¬ 
ment again ft the importation of them there, he went t# 
the Havannah in quell of a market for them.—The de¬ 
fendants infilled that, upon the firft count, there was 
no evidence to fliew that the captain was guilty of bar¬ 
ratry ; for non conjlat that he was not himfelf the owner 
or general freighter of the fhip \ or if not, that he had 
a£tcd contrary to the directions of the owner in going 
out of the' original courfe; and that, as to the fecond 
count, there was a clear deviation which difeharged the 
underwriters. — Lord Kenyon, who tried the caufe, was of 
of opinion that barratry was fuflicieutly proved, and that 
therefore the plaintiff was intitled to recover on the firll 
count, and the jury found accordingly.—Upon a motion 
for a new trial, the court were clearly of opinion that the 
evidence was fufticient to fupport the verdict. The fhip 
was a general fhip, of which Rati was proved to he captain, 
which is prhna facie evidence that he was not owner. 
There was no proof of his being owner; and if that 
fa£t were necclhivy to conftitute the defence of the un¬ 
derwriter, the affirmative proof lay upon him. For the 
fame reaion, if Rati had been general freighter, tlia'; 
ought to have been proved by the defendant.-—Mr. Juftice 
BulUr alfo held, that the very dropping of the anchor in 
the mouth of the MiJJiJJipi, being with a fraudulent view, 
was an a£l of barratry. 


Though 'the If a (hip be infured for a term, in any lawful trade , 

‘trr'n?’ aut * barratry be one of the rilks mentioned in the policy, 

be liifertcii m a the underwriters arc anfwcrablc for the barratry of the 

tcw IC u haWef if maftcr by fmuggling ; for lawful trade in the policy means 

the cnpt.un cum- the trade in which the ftiip fliall be employed by the own- 
mit bniratry by * . * * ' 

jmi-^gting. ers, and not any unlawful commerce in which die captain 
may be engaged without dieir concurrence. * 

BianlUy v. m>,- As, where a fhip was infured for twelvemonths, < in 
famey, , r. R. < an y lawful trade , to commence on her failing from 
* Sunderland .'—The declaration allcdged, that the fhip 
failed in a lawful trade from Sunderland, and afterwards 
failed on a voyage from Of end to Sunderland, but put into 
the port of Shields , where the mafter, in a barratrous and 
fraudulent manner , without the knowledge or confent of the 
#1 uncr, did fraudulently and barratroufly, import from 

Ofend t 
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<OJlend t a quantity of fmugglcd goods, whereby the {hip 
became forfeited, and was feizcd.—To this the defendant 
demurred, and infilled that, as the infurance only ex¬ 
tended to lofies which the (hip might fuilain in a lawful 
jtradc'y the underwriter could not be liable for anv lofs occa- 
fioned by an unlawful trade , whether it proceeded from the 
a£l of the mailer or owner 5 and that the barratry infured 
againft was fuch as might happen in a lawful trade, as by 
defertiug, finking, or running away with, the {hip.— But 
the court determined that if the owner conduced himfelf 
with propriety, he was entitled to be indemnified againft 
all the perils infured a gain ft in the policy; and that the 
words “ any lawful trade ” in the pol.cy meant the trade 
in which the {hip was employed by the owners. 

Every lofs muft appear to be a diredl and immediate T>e iiifur-1 will 
confequence of the caufe to which it is aferibed by the JV, 
infured. We have fecn, however, in the cafe of Valhjo :><■» <.uun g the 
v. Wlsecler (</), that whether the lofs happen during the b/i’.rry wTs 6 '' 
a£t of barratry, or after it, is immaterial. Yet, if a lofs committed bc- 
do not happen within the time preferibed by the policy 
for the duration of the riik, the infurer will not be liable 
for it, though it be the undoubted confequence of the 
barratry. 


As where a fliip was infured from Hamburgh to London ; 
and it appeared that, in the courfe of the voyage, the 
mailer committed barratry, by fmuggling on his own 
account, on the Englijh coall j that on the 1 ft of Septem¬ 
ber 1785, the (hip arrived at her moorings in the Thames, 
where fhe remained in fafety till the 27th, when (lie was 
feized for the fmuggling, and the owners, upon their 
petition, had leave to compound for a fum of money.— 
Upon this cafe it was determined that though, by the 
cxcife laws, the forfeiture attaches the moment the of¬ 
fence is committed, and the {hip may be feized at any 
time afterwards, and that the barratry was committed 
during the voyage *, yet, that the underwriters were not 
liable for this lofs •, for the law of infurance would be 
left unfettled, if the liability of the infurers were to be 


Ltcltytr v. Offity, 
i T. R. 2 5 jj 
S up. 174. 


(c) Sup. 528. 


E 


continued 
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continued for any other time than that preferibed by 
the policy. 

The offence of barratry, fo mifehievous in itfelf, and 
fo injurious to commerce, is punifhable as a public of¬ 
fence, according to the degree of guilt of the offender, 
by every commercial (late in Europe. 

Jn France, any fraud pra&ifcd by the matter or ma¬ 
riners, with or without the privity of the owners, and 
frauds committed by the owners themfelves, are, as we 
have already feen, accounted barratry, and tire punifhed 
with exemplary feverity. It appears by the cafe of Nutt 
v. Bourdieu (a), that the captain of a {hip was fentenced to 
the gallies for life for figning falfe bills of lading, in order 
to change the voyage and carry away the goods j and that 
the owner, who* was convicted of being an accomplice in 
this crime, and of robbery in caufing the {hip to be 
carried to a wrong port, and converting the goods on 
board to his own ufe, was fentenced fo the gallies for 
five years. 

How offences of this nature are punifhed by the laws 
of this country, will be {hewn in the laft feition of 
the prefent chapter, where the fubje£l of fraudulent Ioffes 
in general will be confulered. 

Sea. vii. 

' J 4 

Of Lofs by Average Contributions. 

THE fubjea of average is a branch of marine law 
whit h does not neceffarily make a part of the law of in* 
furance : But as infurers; by the general words of moil 
policies, are liable to indemnify the infured againft thofc 
contributions which are property ‘denominated general 
average, this fubjea mull often incidentally'occur in 
the coofideratjon of partial Ioffes. It will therefore be 
pecefTary, in this place, to take a enrfory view of the 
dparine. of ayerages, and of the regulations by which 
they ar$ generally understood to be governed^ 


(«) i T. R. 3*3, fup. 

7 


Average 



Ch. XII. § 7.] By Average Contributions. 

Average (a) is a term ufed in commerce to fignify a 
contribution made by the owners of the (hip, freight, and 
goods on board, in proportion to their refpe&ive intertfts, 
towards any particular lofs or exponce fuftained for the 
general fafety of the fhip and cargQ \ to the end that the 
particular lofer may not be a greater fufferer than the 
owners of the fhip and the other owners of goods oh board. 
Thus, where the goods of a particular merchant are 
thrown overboard in a dorm, to fave the ihip from fink¬ 
ing, which may be lawfully done ( b ) 5 or where the 
inafts, cables, anchors, or other furniture of the fhip ate 
cut away or deftroyed, for the prcfervation of the 
whole (c); or money or goods are given as acompofition 
to pirates td fave the reft; or damage is fuftained in de¬ 
fending the fhip againft an enemy or pirate} or a ranfom, 
(when that is legal), is agreed to be paid to an enemy 
or pirate for liberating the fhip } or an expence is in¬ 
curred for phyfic and attendance in curing the officers 
or feamen wounded in defence of the fhip 5 or in re¬ 
claiming the fhip, of defending a fuit in a foreign court 
of admiralty, and obtaining her difeharge from an unjuft 
capture or detention} in thefe and the like cafes, where 
any facrificc is deliberately and voluntarily made, or any 
cxpence fairly and bond fide incurred, to prevent a' .total 
loi^, fuch facrifiee or expence is the proper fubjeft of a 
general contribution, and ought to be rateably borne by 
the owners of the fhip, freight, and cargo, fo that the 


(a) Average is derived from 'the Latin word aueragiim, 
which comes from the verb tvvrarc to carry, and originally fig- 
aified a fcrrice which the tenant owed to his lord, by horfe or 
carriage. It is (aid to have been introduced into commerce to 
ihew theproportion and allotment tobe paid by every man accord¬ 
ing to lus goods carried. Cowl. -(£) 1 a Co. 63, Motif? a 

cafe_ {t) Si arbor vel aliud navis inflrumentum f removendi 

communis periods caufA dejcSvm efi, contribute debetur. ff. f. 14, 
ds leg. Rbod. dejaS. Vid. Malloy] b. 2, c. a, § & But if, the lofs 
of the mails, anchors, fails, §2C. be occafiohed by mere ftrefs of 
weather, this is not a general average, but the lofs falls on the 
owner-. Le Guidon, chi 3, art. 20.' Vid. Cafe of the Copenhagen, 
I Rpb. Adm. Rep. ... 

S 4 lofs 

« ■ - « 
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lofs may fall equally on all, according to .'the equitable 
ttia : xim of the civil law,— Nemo debet locupletari attend ja& 
turd. The application of this principle was underftood 
by the Rhodians, whofe regulations on this fubjeffc were 
adopted into the Roman law, and .make an important 
head in the Dige/l , under the title, De lege Rhodia de 
jaBtt (a). The leading principle of which is,— Omnium 
contribntione farciatur, quod pro omnibus datum tfi. — JEquif- 
fitnum enitn ejl , commune detrimentum fieri eorum qtti propter 
amijjh res attorum , confecuti funt ut rnercts fifas falvas ha- 
buerunt (b). 

Upon this principle is founded the do&rinc of average 
contributions, the regulations of which make a neceflary 
part of every fyftem of maritime jurifprudence (c)\ 
Average, when underftood in this fenfe, is called general , 
or gro/s average, becaufe it falls generally upon the whole 
or grofs amount of the fhip, freight, and cargo; and 
alfo to diftinguifh it from what is often, though im¬ 
properly, termed particular average, but which, in truth, 
means a particular, or partial, and not a general, lofs, 
and has no affinity to average properly fo called. 

Befide thefe, there are other fmall charges called petty 
or accujlomtd averages. Such as pilotage, towage, light- 
money, beaconage, anchorage, bridge-toll, quarantine, 
fiver-charges, fignals, inftru£tions, caftlc- money, pier- 
money, digging the fhip out of the ice, &c. When 
thefe petty charges are incurred in the ufual courfe of 
the voyage, they are not confidered as a lofs within the 
meaning of the policy, but only a necejfary and ordinary 
expence: But if incurred for any extraordinary ptirpofc iii 
the voyage, as to provide againft any impending danger, 
or in confequencc of the fhip’s being driven but of hejr 
courfe by ftrefs of .weather; they will then be deemed 
grofs or general average, for which the infurer will be 
liable^/) 

(rt) ff. lib. 14, tit. 2. - (b) ff. Hb. 14, de leg. Rhod. de jaS.-— 

(«) Vid. Mo. 297. Show. Ca‘. Pari. 19. Bednoes leXmerc. 148, 
xMcg. 64 i 2Mag. 96,183, Mofloy, b. 2, c. 2, § 6 , 12, ff. lib. 14, 
de leg.Rhod. art..9. .Laws ofart. 20. Laws of O/.art. 8. 
S. j alfo the ordinances of the different commercial Hates, as col- 
le£|ed by Magent .—— id) Vid. iMag. 72. 2 Mag. 278. Potbier, 
h. t* n. 67. 


A c£n-< 
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A contribution upon a general average can only be 
claimed in cafes whei;e, upon as much deliberation and 
confutation between the captain and* officers as the oc- 
cafion will admit of,it appears that the facrifice, at the 
time it was made, was abfolutely and indifpenfably ne- 
ceflary for the prefervation of the {hip and cargo. Some 
have even gone farther, and have faid, that the faving of 
the (hip and cargo muft appear to have been in fa& 
owing to fuch facrifice (0). But this, befide being in 
molt cafes incapable of proof, is quite unreafonable and 
unjuft. 

A lofs \yhich does not evidently conduce to the pre 
fervation of the {hip and cargo, is not a proper ground 
for an average contribution: As if a pirate having made 
himfelf mafter of a {hip and ^cargo, take only the goods 
of a particular perfon ( 3 ), or if fome particular goods be 
damaged in a ftorm j in fueh cafes the reft ftiall not be 
contributory ( c ). So, if upon the apprehenfion of an 
pnemv, fome goods are landed and fecuved on ftxore, and 
the reft taken; the owner of the goods taken {hall not 
have average of the goods laved j for the falvage of thefe 
is not the caufe of the taking of the reft j neither was 
the taking of thofe the caufe of the falvage of the goods 
jfaved (d). 

00, it muft appear that the fhip and the reft of the 
cargo were in fa£t faved: Fpr if goods be thrown over¬ 
board in a ftorm, and the fhip afterwards penfh in the 
fame ftorm, there {haft, be no contribution of the goods 
faved, if any} becaufe the object for which the goods 
were thrown overboard was not attained. But if the 
fliip be preferred by the jettifon, or throwing goods over¬ 
board, and continue her courfe, but is afterwards loft 5 
the effects favfcd from this laft misfortune, if any, {hall 
contribute to the lofs fuftained by the jettifon; becaufe to 
that their prefervation was once owing (*). 


(a) Be awes 148. —— ( 3 ) Mai. lex mere, 109.-- (e) R. 

Mo. 297. - {d) R. Show, Ca. Pari. 20. - —(e) 2 Mag. 98, 

240. Ord. Louis XIV. tit. contrib. art. 15, 16. Semb. cont. 
I Mag. 56. Vid. Short*. Ca. Pari. 20. Mo. 297. 
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Upon the lame principle, if a (hip, upon hsr arrival 
at the mouth of a river or harbour, be found too deeply 
bden to get over a-bar, or to fail up, and the captain, 
to lighten her, put part of her cargo into lighters, and 
thefe lighters are loft $ the owners of die (hip and the 
remaining goods (hall contribute to this lofs j becaufe the 
removal of part of the cargo from the fhip into the 
lighters was for the general benefits But (hould the (hip 
bo loft, and the lighters be faved, the owners of the 
goods preferred m the lighters (hall not contribute to 
this lofs} becaufe the (hip could not be faid to have been 
loft for the preferration of the goods in the lighters, and 
becaufe it is a general rule that a contribution is only due 
Mrhen the fhip and the remaining cargtt have been pre¬ 
ferred from the peril to which they were expofed (a). 

If a (hip be unjuftly captured and carried into a fo¬ 
reign port, it is find that, not only the charge of re¬ 
claiming her, but alfo the* Wages and cxpences of the 
(hip’s company during the detention, (hall be brought into 


a general average (&}. 

The queftion, whether the wages and provilions of the 
(hip’s company, during an embargo or detention by the 
authority of the ftate, either at the port of departure, or 
, at a foreign port, be a general average, has not yet been, 

determined. The principle of the Rhodian law does not 
apply to fuch expences, becaufe the detention does not 
proceed from die aflof themafter,or conduce to the general 
benefit. Mr. Juftice Butter, h» the cafe of Da Co/fa r. 
Nmnkxm (r), fpeaking of the expence of wages and 
provifions during an embargo, thus exprefles himfelf, 
—-** The court has faid, that thefe charges (hall fall upon 
, the Owners only, anti the freight muft bear them.* 

In Bemves*s Lex Mercatoria (d), it is faid that,where a (hip 
^y^^whert« it forced to enter a port to repair the damage (he has (uf- 
(hifli* forced ro f ere< { j n a ftorth, being unable to continue her voyage 

egtaieul without apparent ri(k of being loft, the wages add pro- 


Vid. i Mag. 5 6 . Mqlyat, 109, l»o- Beawet, 1 66, 

X Btag. 67. Vid. Ord. of Louis XIV. tit, Avartet% aft. 7 * 

IV)' a T. R. 407. inf: ch. 1^, i a. « s«6- 
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vifions for thc'crevr, from the day it wasTefolved to feck 
a port to refit the' vefiel, to the diy of her departure from 
thence, with all the charges of unloading, reloading, 
anchorage, pilotage, and every other ex pence incurred 
by this nccdlity, (hall be brought into a general ave¬ 
rage. 

* The doftrine here laid down, is not warranted by the The negative 
authorities upon this fubjeft which we are taught to look down 7 in' rhe 
up to with the greated refpe&. A cafe fimilar to the cafe 
here put will be found in the Digeft , where it is dated 
that a (hip, in a voyage to Oftia, met with a violent tem¬ 
ped, and having her rigging, mads, and yards dedroyod 
by lightning, (he was forced to pUt into Hippo in great 
diftrefs. There (he underwent a complete repair, and 
had all necefiaries provided for her; and having put 
to fea again, (he arrived at Oftia > and delivered her cargo 
iti good condition. It was made a quedion, whether the 
owhere of the cargo ought to contribute to make good 
the damage which the (hip had fudained ? The anfwer 
was in the negative; bceaufe the expence incurred at 
Hipptf was rather to repair the (hip, and put her in a 
condition to refume her voyage, than to preferve the 
cargo (a)*——All the modern writers on this fubjeft adopt 
this decifion, mid hold it to be the clear law (b ). But 
though there has never yet been any folemn decifion on this 
point in any of the courts of Weftminfttr,. the above doc¬ 
trine, as laid down in Humus, feems to have been coun¬ 
tenanced by judges of great authority. • 

As, where an aftion was brought upon a policy on Letiwerjv.Cur- 
a (hip, to recover the amount of wages and provifipns Tdn iyjs. 

Park 115. 


(a) Navis , advirfa tempeftate deprtja , tfiu fulmtmt dettftis 
armumontls, si arbor* ct antenna Hipponem delata eft j ibique tv. 
mdtuariii armamentis ad prafens comparatis, Qftiam navigavif , et 
onus integrum pertuiil . S>uafitum eft, an hi, quorum onus fyit, 

nauta pro damno conferre dtheant.—Re/pondit, non debere hie 
enim fumptis injtruenda magie navis quam cot\fervandarum mer- 
eitfiq gratia faStt* tft.Jf. de kg. Rhod. de jaSu , lib. 14, 2, 6 .—— 
(f) Vid. V’tnniui leg. Rhod. p. 2 66, Jturieie, p. 774, Locceneiu, 
lib. 2, c. 8 , Roecus de navib, not. 59, Emerig. tom. 1, 624, 
the other authorities there cited. 
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expended during the time fhe went from Bengal to Bom¬ 
bay to repair*Lord Mansfield-, as he frequently did 
afterwards on flmilar occafions, held that, as the in¬ 
surance was on the Jhip only, and the claim was for 
Wages, the a£lion could not be maintained. But he laid, 
that there might be cafes where exceptions to the gene¬ 
ral rule ought to be allowed ; but that, ;n order to con¬ 
sider a cafe as excepted, it mud appear that the expence 
was absolutely neceilary, and occafioned by fome. of the 
perils mentioned in the policy. 

In the cafe of Da Cojla v. Newnham (a), Mr. Juftice 
Btiller cites the above p.iffage from Beawes, and though 
it was not neceflary, he faid, to determine that point 
then, he feemed difpofed to concur in it. It was there 
determined, however, that where a fhip is obliged to put 
into a port to repair, and this is neceflary for the fafety of the 
whole concern, the charges of unloading, reloading, and 
taking care of the cargo, and alfo the •wages andproviftons of 
the workmen hired for the repair, become a general average. 
This decifion,which,withgreat deference, feemsnot to have 
been fufficientiy confidered, comes very near, in principle, 
to the do&rine in Beawes: The only difference confifts in 
this, that Beawes allows the wages and provifions of the 
feamen, during the interruption, to be brought into a 
general average j but in the above cafe, the crew were 
difeharged at the place where the fhip was repaired, and 
therefore it was unneceflary to decide that point (h ). 

Still, the leading principle of law is, that no injury occa¬ 
fioned by wear and tear/ or by the winds or waves, in the 
ordinary courfe of die voyage, fhall be the fubjeft of 
general average. As if the fhip be damaged in her hull; 
if her fails are blown away or deftroydd, or her mails, 
yards, cables, &c. are broken by the violence of the 
winds and waves, the lofs muft fall on the owner alone (e). 


(a) 2 T.R.4o7,poft.ch.i3,§».- (b) See the cafe of the Co¬ 

penhagen, iRob. Adm.Rep. 494. in which Sir W . Scott held that 
the expencesof unloading and reloading the cargo, for the pur- 
pofe cf a repair, is a general average.— —(f) ff. lib. 14. t. 2* 
df lege Rhod.de jatlv, $ 1. Roccus not. 60, Laws of Qhron, 9, 
#f W’tfb. is. 


For 
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For the fliipis like the tool or inftrument of a work mart 
in his trade. If, m doing his work, he break his ham¬ 
mer, his anvil* or any other inftrument, he can claim 
no fatisfa&ion for tjhis from his employer. < Si conferva - 
c til mercibuSy deterior fa£1a fit ttavisy aut quid enarmaveritj 

* nulla facietida ejl collatio : £>uia diffimilis carum rerun/ 

‘ caufa ftty qua navis gratia parentur , ct carum pro quibus 

* mercedem aliquis acceperit. Nam et ft faber incudem aut 
‘ tnalettm fregerity non imputaretur ei qui locaverit opus : Sed 

* Ji voluntate vector vel propter aliquem metmn, id detri- 

* mention fa£lum ft % hoc ipfttm farciri oportet (a). 

In favour of Beaives' s doctrine it may be plaufibly 
urged, that, as the repair is neceflary to the completion of 
the voyage, and therefore for the general benefit of the 
whole concern, all ought to contribute to the expence. 
But, in anfwcr, it may be contended with better reafon, 
and upon founder principles, that when the owner takes 
goods on board upon freight, he not only engages, by 
the ufual terms of the charter-party, * that the (hip (hall 
‘ be tight, (launch, and ftrong, and furnifhed with all, 

* neceflaries for the intended voyage,’ but alfo that, 
‘ during the courfe of the voyagey tl:c (hip (hall be kept 
‘ tight and (launch, and furnilhed with luincient men, 
‘ and other neceflaries, to the bed of the owner’s endea- 

* vours.’ And this is no more than the law requires of 
every owner who takes goods on board, without a charter- 
party. If, therefore, the (hip be fo damaged as to be inca¬ 
pable of proceeding on the voyage, the owners are bound to 
have another (hip.if one, can be procured, to carry the goods 
to the port of delivery j but it was never pretended that 
die hire of this new (hip is a fubje£t of a general ave¬ 
rage. The following cafe, though upon the conftru£tion 
of a charter-party, is not inapplicable to this fubjc£l. 

A (hip, chartered for a voyage to the Eajl Indies and 
back, fprung a leak on her homeward paflage, which 
obliged her to put into the Cape of Good Hope y and there 
take out her cargo, in order to her being repaired. Upon 
the (hip’s return, the'owners claimed from the freighter 
a payment in nature of general average, towards the ex- 


pcnce 


y,iclf»n v. Char* 
nwk t 8 T. R. 
509. 


A (hip is ohl'ged 
tjy nciiflity to 
pui iniu a port t« 
repair : Tl>e ex- 
pn c<s of this re¬ 
pair arc not a 
genet <il aver-ge ; 
the uWnci being 
bound tn keep 
the flnp in repair 
timing lisc voy- 


(a) ff. 1.14, tit. 2, de leg. Rhod. dc jadt. § 2. 
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pence of the repairs the mamtenattt* of the ctew, and 
other charges occafioned by the neceffity of the repair* 
—But the court held that, by the terms of the Charter* 
party, the owners were to keep the (hip in vapfti# during 
the voyage, at fheir own e&pence *, and that the freighter 
was to be liable for general average only in the cafe 
of jettifon$ and therefore the plaintiff was not enti¬ 
tled to recover any thing for the expences incurred at the 
Cape. 

If a (hip fpring a leak in a dorm, by which goods on 
board are fpoiled; this is a fimple or particular average, 
or particular lofs, and not the fubje£b of an average con¬ 
tribution (a). 

But if damage be voluntarily done to the fhip, by 
cutting her fides or deck to facilitate a ncceffary jettifon, 
or by running her on ihore to avoid an enemy, or the 
danger of a ftorm (b) j or if the captain, compelled by 
neccflity, cut away and abandon his malts, or any other 
part of the rigging or furniture, to lighten the Ihip 
in the moment of diftrefsj the lofs and expences occa- 
fioned by thefe facrifices mult be made good by contri¬ 
bution. In the fame manner are defrayed the port duties 
and other charges occalioned by taking a Ihip into a port, 
to avoid an impending peril, and the expence of extra¬ 
ordinary afliltance there (r). 

Therefore, where the captain cut the (hip's cable and 
made other facrifices of the (hip's tackle and furniture, 
to prevent her from being caffc away in a ftorm ; and alfo 
employed, and paid a number of men to keep the (hip, 
which had been damaged in the ftorm, free from water 
in order that a cargo of com, which was then on bdard, 
might not be damaged j it was determined that this was 
a general average, and that the owner of the fhip might 
maintain an aftion at law, againft the owner of the corn, 
to recover his contribution. 


„„ t l 11 . .. . . —- --■ ■ 1 ■ ■ 

(*) Confolefit del man, eh. $3, rid. alfo cb. ipj* 194. Le 
Guidon ch. 5, art. 20. Laws of wyiujh art. to. Runt 4 m n av. 
<• n. 59.— !*.($) ft. at Cap. 14,213. and 5. 1- R, Mmrfiutm v. Du- 
deleft Ca. of Evidence, j8—— U) LaWiof art, 55. 
Stamm, 16$, Jty/fag, b< $h#<^ f %£■ fftllwod^ tit. 20. 

But, 
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, But* where a fhip .* was captured by a privateer, .but, Ccrington », 
on accouat of a heavy gale, and the fea running, high, muI ^oir, 
the. privateer could not take poffelhon of her, and thelhip, Ms. i.c. 2 New 
availing herfelf of this, effected her efcape; but- in doing —j-1— 

fo, - Carried fuch a prefs of fail, that fhe was much 
fi rained,- mod of her feams were opened, and the head p'i v «eer, aftcr- 
of hpr main maft carried away,—In an a&ion on a byufing l^pref! 
policy on this fhip, the defendant paid 4 1. per cent, into . filil but in 
court, and contended that, as the injury to the (hip had material 

been ogcafionedby an exertion which had the effeft of 
laying both fhip and cargo, it ought to be confidered as ru be » general 
a general,average j and that the proportion of this which paTt'ia^'iors 1 ! 1 for 
would fall on the fhip would be more than covered by w, »»chthe undei- 

- - , - . . , , . i w 1 iter * were 

the money, paid, into court, and cited the above cafe liable, 
of Berkley V. Prejgrave, wherein Lord Kenyon fays,— 

“ AIL the articles which were made ufe of by the matter 
and crew, upon the particular urgency, and out of the 
ufual courfe, for the benefit of the whole concern, and 
the other cxpences incurred, mutt be paid proportionably 
by the defendant as general average.”—But the court 
held that the injury fuftained by the fhip, in this cafe, 
was not the proper fubje£t of a general average, but only a 
particular average, for which the infured was entitled to 
recover.—Sir James Mansfield C. J. faid,—“ The cafe 
cited differs materially from this cafe ; for there a cable 
was facrificed for the benefit of the whole concern. This ' 
is onLy a common fea rifk. If the weather had been better, 

•r the fhip ftronger, nothing might have happened.’* 

With great deference, it might be obferved on this cafe, Obfrrvation* on 
that the injury futtained by the fliip mutt have been, tl,u cafe * 
wither theeffeft of fea damage, in the ordinary courfe 
of the voyage5 and then, as-fhe finally arrived at her port 
of deftination, the underwriters would not have been 
liahle for. afiy lofs.: ; . Or, it. mutt have been the effeft of 
the effort to efcape, and therefore a facrifice for the. 
general benefit of the whole concern} in which cafe, it 
was -the proper' fubjeef: of a general average, and then 
tfcft underwriter?;Woul?d fee liable only, for the proportion 
o£-this-which would 4 ajl on the 

• As torth^'thfngfc on board which , (hall be liable to con- Wh „, th ; ng , 
tribute-to'Vgeheral-average, the nriefeems to be,— f ° 
the fhip, freight^ atad every thing remaining on' board geneiai avuage. 

that 
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What not. 


It’ is the cap. 
tain’s duty, on 
his art iv .it in 
port, to fettle 
ihc'coi.iiib'uiKtn. 


Remedy agninft 
the captain tor 
nrgleft mg to 
adjurt the aver¬ 
age, or to colledl 
it* 


^Qf 'Lofr ■' 

that can properly be 1 deemed a part of thfe cargo, fhaM^Be 
fubje£t to this charge; and therefore ‘money, plate* i ailtl 
even jewels, though their iveight could not’hdvtf ‘mcVe'afed 
the dahgef of the fhip, miift contribute according 1 to their 
value (a ); beCaufe the advantage derived fftm thd fa- 
cfifice Was not in prbportion to the tutfght, bttt to the 
value of the things faVetU Btft the perfohs on bbard, their 
wearing-apparel, the jewels or ornaments belonging' to 
their perfons,' {hall not contribute ( 3 ). Neither afe fea- 
men’s wages liable to contribute (c ); for if they were, 
feamen might fometimes be tempted to re (ill when a fa- 
crifice is neceffary fo* the general fafery. ' 1 \ 

If the (hip efcape the dangers which made the facriffce 
nccelTary, and arrive at her port of deflination, the cap¬ 
tain regularly fhould make his protefts *, and he, ' with 
fomc of the crew ( 4 ), mud fwcar that • the goods were 
thrown overboard, money paid, or other lofs fuflained, 
for the fafety of the {hip and goods, and for the pre- 
fervation of the lives oi thofe on board, and for no other 
caufe (<?). The average, if not fettled before, fhould then 
be adjufted, and it ihould be paid before the J cargo is 
landed, for the owners of the fhip have a lien on the goods 
on board, not only for the freight, but alfo to anfwer all 
averages and contributions that may be due {f)> 

Should this be neglected, the particular fufferer is 
not without remedy ,: For, as it is the duty of the captain 
to detain the goods on board till the contribution be 
made, an aftion would, I conceive, lie againft him, or 
againft; the owners, for a neglefl of that duty. If the 
Iqfs were in money paid, an a&iou on the cafe for money 
paid, would unqueftionably lie againfl each perfoh bound 
to contribute for his (hare ; if in goods, a {pedal a£lion 
on the cafe, founded on the cuflom of trade, would lie 


(«) i Mag. 62, Molloy tit. Aver. § 4. Per JBuJler, JT. in Petert 

v. Milligan , at N. P. after M. 1787.-( 3 ) Vid. Molloy , I. z, 

c. 6 t ff. 14, de leg . Rhod. 2 , art. 8. Laws of Oler, art. 8. and of 
Wifi. art. 20. As to freight* vid. iT.R. 407* Mag. 
71.— 1 —( 4 ) Mai. lex mere. 113, fays, with moji part of hit com - 
/any.- - -— (e) Beawes 148. Molloy , 1 . 2, c. 6, § a. Mai. L. M* 
113.—— (f) Mal.h.M. ll$. 


againfl 



545 


Ch* XII. $ 7.3 By Average Contributions . 

agaiuft each, perfon liable to contribute (*), or a bill 
iniquity might he filed again ft them all. 

The mode of afcertaining the amount of each person's 
contribution, is not very accurately defined in our law. 
—It. is ufually done, upon the fiiip’s arrival at her port 
of difcharge, by afcertaining the neat value of the fhip, 
freight, and cargo, as if nothing had been loft, but all 
had arrived fafe (£). Thefe are to be valued at the price 
they would fetch in ready money at the port of difcharge 4 
and the neat amount, after deducing all charges, is the 
fum which is fubje& to the contribution (<■). And each 
perfon’s {hare of the lofs will bear the fame proportion 
to the value of his property, as the whole lofs bears to 
the aggregate value of the fhip, freight, and cargo. 

Different foreign Hates have eftablifhed a variety of 
pofitive regulations, as to the degree in which the {hip 
{hall be liable to contribute. Some, as in England, make 
fixe {hip contribute for her full value and the freight (tl) \ 
others, for half her value, and one third of the freight; 
others again, for half the value of lhip arid freight. 

In England , the {hip is valued at the price {be was 
worth on her arrival at her port of delivery} and almolt 
nil foreign ftates follow the fame rule (<-). The value of 
the freight is the clear fum which the {hip has Canted 
vii'ter teamen*s wages, pilotage, and all fuch other petty 
charges as come under the denomination of petty averages, 
are deduced; of which the cargo bears two thirds, and 
the fhip the remaining third. 

As to the mode of valuing the jettifon, the rule of 
the Reman law* is, * Portia autenj pro ejlimatione rerum 
1 qua falva fuut , et earum qua amiffa funt , prof art folet. 
1 Nec ad rem pertinet, ft ha, que amijfa funt, pluris veniri 
* poterunt; quoniam detriment's, non lucri , fit prajlaiio. S>’d 


(a) Me, 297, Show. Ca Pari. 19, R. Birhlty v. Pre/grave , 

r h'ajf 220. fup. 542.- (b) It is neceifary to take the goods 

loft into this account, otherwife the owner of them would be the 

*>nly perfon who would not be a lofer.- (c) Vid. 1 Mag. 69, 

Malloy , tit. Aver. § 15 — (d)RenigJbergh, Hamburgh, and 
Copenhagen. Vid, 2 Mag. 207,237, 339.—(*)j* Mag. utfup. 

* in 


IToW the rontri. 
button (halt be 
fettled. 


til what degree 
the (hip fhali lie 
liable. 

In Engt.iml the 
contiitiu It* 
f*»r tier full value 
and freight. 


The {hip ^nnd 
freight are va¬ 
lued at wlut 
they are worth at 
the poit df deli¬ 
very. 


How the jettifon 
(hall be valued. 


▼OL. It.. 


W 




Under V e £cnc- 
rr.I words of the 
foh cy.thcinfmcr 
is bi,mid tci juy 
all avirajje con- 
tiibutioiu. 


Of. Lofs [B. I. 

‘ in his rebus, quorum nomine conferendum ejl , aflimatio 

* debeat haberi, non quanti empta> ftnt , fed quanti venire 
*pojfunt (a),’ In England it was formerly the cuftom to 
value goods at prime cofly if die lofs happened before half 
die voyage was performed} but if after* then at the price 
they would have borne at the port of delivery ( b ). But 
that diftinflion is exploded, and it is now the fettled prac> 
lice with us, to eftimate the goods loft, as well as thofe 
faved, at the price they would have fetched at the port of 
delivery, on the Ihip’s arrival there, freight, duties, and 
other charges, being dcdu&ed (r). 

If the facrifice be made to avert any of the perils in- 
fured againft, the contribution will be a lofs within the 
policy. And it makes no difference whether the infured 
pay towards, or receive, the contribution. lie muft, in 
cither cafe, bear his proportion of the general lofs, and 
this ought to fall on the infurer. The do&rine of Roccus 
is, * jfabltt faPloy cb maris tenipeflatcm, pro fublevanda navi, 

* tiii Uncantur affccuratcres adJblvcmlum .ejlimationem reruin 
4 jachiruui domino ipfarum P Die cos non teneri , quia pro re- 
4 bn r jup/is Jit csntiibutioy inter onines merces babentes in ilia 
4 navi pro folvcndo pretio domino ipfaruniy ct ideo ft ajfecuratus 

* tecuperai preiium mum jaclaruniy non potefl agere contra 
4 ajjc uratores \ tamcn tenentur njfccuralores ad rcjiciendum 
4 Wain rate m ct poriionern, quam fob nit ajfecuratus in illam 

* contribuiionem faciendo inter omnes , babentes merces in ilia 
4 na viy qu.t pertio cum non recuperetur ab aliisy habttur pro 
4 Jcpcrdita , el prelude ad illam portionem tenentur ajfecura - 

* teres (//).' t 

Where goods infured have been thrown overboard for 
the general benefit, it would feem that the owner of the 
goods ought, in the firft inftance, to claim the accuf* 
tomed contribution, and refort to the underwriters only for 
the refiduc, which is in fact the true amount of his lofs.If, 
however, this contribution fhould, from whatever caufe, 
remain unpaid after the voyage is ended, Pothier holds that 


(a) Dig. lib. 14. tit. a. De lege Rhod.' de jaflvy § 4.—rr* 
(b) Mai. Lex Merc. 113.———(c) Molhy, tit. Aver. § 15. Vid. 
a Meg. 100, 285, - {d) Roccus, h.t, >. 6a. 

8 


* the 
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the underwriter will be'liable for the whole valu^ of the 
jettifon } and they will have a right to fue for contribution 
in the name of the infnred (a). I cannot approve of 
this practice, it permits an abandonment, in a #afe where 
there can only be a partial lofs. 


Seft. VIII. 

•Of Lofs by Salvage . 

AS the expence of falvage, like average contributions, 
is generally a charge for which the infurer is liable, 
within the meaning'of the policy, the fubje£t of fal¬ 
vage mult, like that of average, fometimes incidentally 
occur in the confideration of partial lofles; and therefore 
it will be proper, under this head, to enquire in what 
cafes, and to what amount, falvage (hall be a lofs within 
the policy. 

Salvage originally meant the thing or goods faved from, 
fhipwreck or other lofs j and in that fenfe it is generally to 
be underltood in our old books. But it is at prelent 
more frequently underltood to mean the compcnfation 
made to thofe by whofe means the Ihip or goods have 
been faved from the elfe&s of Ihipwrcck, fire, pirates, 
enemies, or any other lofs or misfortune. This compen- 
fation, which is now ufually made in money, was, before 
the ufe of money became general, made, by a delivery of 
part of the elFedts faved. At common law, the party 
who has faved the goods of another, from lofs or any im¬ 
minent peril, has a lien on the goods, and may retain them 
in his poiTeilion till payment of a reafonable falvage, like 
that which a taylor, an innkeeper, or a common carrier, 
has upoji the clothes, the horfes, or the goods of his 
cuftomer (£.) 


{a) Vid. Potbier, h. t. n. 52, 165. — —■ (&) Per Holt, C. J. 
in Hartford v. Jones , 1 Lord Ray. 393 ; 2 Salt. 654 j Vid. 
Emerig . tom. a, p. 202, Potbier, h. t. 11.134. 

Y 2 Every- 


Silva,: wh»*. 


Al common bir 
the party has a 
hem n th-: thtrga 
faved, till pay¬ 
ment of Ulvag*. 
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How fblvage is 
regulated. 


By iz An. flat, 
a, c. 18, § a, 
Petfunt em¬ 
ployed in the fal- 
v.ige of iHijh, 
&c. (h ill within 
30 d.iyn be paid 
a rrafonabie re¬ 
ward. 


How fecutsd to 
rhetn. 


If the parties 
difagree about 
the quantum, 
rhrec neighbour¬ 
ly: jufticei (hail 
idjull it. 


Of Lofs (B. 1. 

Every maritime ftate has certain regulations to afeer- 
tain in what cafe, and to what amount, falvage lhall be 
paid. To attempt to give an account of all fuch regu¬ 
lations, in foreign countries, would be more a work of 
curiofity than of utility.—It will be fufficient for our 
prefent purpofe, to (late (hortly the regulations which 
the law of England has eftabli fired on this fubjefl, and 
which will be principally found in our ftatutes; fome 
of which arc of very ancient date (a) . But the regula¬ 
tions upon this fubjeft which are now ^principally in 
force, are found in the fiat. 12 An. fiat. 2. c. 18. and 
fubfequent a£ls, made for the protect ion of (hips and goods 
ftranded on the coafts of this kingdom. 

That fiatutc, after directing the means to be employed 
for the prefervation of fhips in diftrefs, enacts, (§2.) 

* That, all perfons who flrall be employed in preferring 
‘ lliips or vcflels in diftrefs, or their cargoes, (hall, 

* within 30 days after the fcrvice performed, be paid a 
‘ reafonable reward for the fame, by the commander or 
‘ other fuperior officer, mariners, or owners of the fliip 

* or goods fo faved; and in default thereof, the fliip, 

* veffel, or goods fo faved (hall remain in cuftody of the 
collector of the cuftonis or his deputy, until all charges 

* (hall be paid, and until all perfons fo employed fliall 

* be reasonably gratified for their trouble.; or good fecu- 
‘ rity given, to the fatisfa&ion of the feveral parties that 

* arc to receive the fame. And in cafe the commander 

* or other fuperior officer, mariners, or owners, of the 
*fhip or goods fo faved, {hall difagree with the faid 
« officer of the cuftoms (l>), touching the money deferred 

* by the perfons fo employed, the commander of the 


{a) 3 Ed. I. c. 4; 4 Ed. I. c. 2 ; 27 Ed.. III. c. 13.— 

( l) Where the falvage is made by a perfon employed by the 
mattes .of the veffel in diftrefs, though under the infpe&ion of 
the officers of the cuftoms, the perfon fo employed fhatl be con- 
fidered as the agent of the owners; and a difagreement between 
him and the owners; as to the quantum of his charges, cannot 
be adjufted by three magiftrates, that not being a cafe within 
this'iftr R. Eating v. Day*.% Ea/ltf. . 

« fliip 
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* {hip laved, or the owner of the goods therein, and the 
4 faid officer of the cuftoms may nominate three neigh- 
4 bouring juftices, who {hall adjuft the quantum of the 

* gratuity to be paid to the feveral perfons acting in the 
( falvage of the (hip or goods} and fuch ad juft men t 

* (hall be binding to all parties, and {hall be recoverable 

* in an aftion at law to be brought by the refpe£livc 
4 perfons to whom the fame (hall be allotted by the juf- 
4 tices. And in cafe no perfon (hall appear to make his 
4 claim to all or any of the goods faved, then the chief 

* officer of the cuftoms of the neareft, port, (hall apply 

* to three of the neareft jufticcs, who (hall put him or 
4 fome refponfible perfon in pofieffion of fuch goods, 

* fuch juftices taking an account thereof in writing, to 

* be figned by fuch officers of the cuftoms; and if the 

* goods (hall not be legally claimed within ia months, by 
4 the right owners, they (hall be publicly fold, or, if pe- 
4 riffiable, forthwith fold, and the produce of the fale, 
4 after all charges deducted, with a fair account of the 
4 whole, (hall be tranfmitted to the Exchequer, there to 

* Temain for the benefit of the owner, when appearing } 
4 who, upon affidavit, or other proof of his right, to 

* the fatisfattion of one of the barons of the coif, (hall, 
4 upon his order, receive the fame out of the Exchequer * 

This ftatute alfo preferibes the punifhment to be in- 
fli&ed on perfons guilty of plundering or deftroying (hips 
in diftrefs. But this being found infufficient to reprefs 
thefe barbarous pra£lices, the flat. 2 6 G. II., c. 19, has 
cna&ed a variety of further regulations for the more effec¬ 
tual punifhment of offenders and the better protection 
of (hips in diftrefs. 

On the fubjeCl of falvage, the 5th feCHon of this aft 
provides, <*That in cafe any perfon, not employed in the 
4 falvage of the (hip or goods, (hall, in the abfence of 
4 the perfons fo employed and authorized, fave any fuch 
4 (hip or goods, and caufe the fame to be carried, for 
4 the benefit of the owners, into port, or to any near ad- 
4 joining cuftom-houfe, or other place of fafe cuftody, 
4 immediately giving notice thereof to fome magiftrate 

* pr cuftom-houfe or excife-officer *, or (hall difeover to 

t 3 4 fuch 


How the poods 
faved (hall 
difpofed of, if 
no owner appeag. 


By 16 O. If. 
c. n, i s 
Perfon., though 
not tmpkyd, 
who lhall fave 
any (hip or 
goorli, or give 
notice of aay 
goodi unlawful' 
ly bought, ibid, 
or concealed, 
(hall be cntiU(4 
tw falvage, 
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By § 6. The 
rnayi f_ 
colli--lor 
of the cuf'jrn*, 
or ehirf c..nflj*> 
b'c lhall rIi a 
meeting ct the 
(herifiF, mjgif- 
trues, &c. five 
of whom may 
employ petfi.n( 
lor Caving Ihips, 
&c. 


And examine 
per Ion.i on oath, 
• 5 «c. to arljult 
the quantum of 
la Wage. 


Such'magiftrate, 
Ac. to have 4s. 
a-day. 


By § 7, if the 

falvage be not 
paid, or (ecurity 
given within 40 
da] t, the officer 
f»f the cufloms 
fhall raifcmoney 
hy bill of fate of 
the fhip 01 goods 
1 die ena¬ 
ble on payment 
»f pr.ntipil and 
4 ptr tent, in- 
laicth 


Of tof, [B. L 

* fuch magiftrate or officer where fuch goods are wrong- 

* fully bought, fold, or concealed, then fuch perfon {hall 
‘ be entitled to a reafonable reward for fuch fervices; 

: to be paid by the mailer or owners of fuch veflels or 
1 goods} and to be adjufted in cafe of difagreement 
1 about the quantum , in like manner as the falvage is to 
; be adjufted and paid by virtue of the ft at. 12 Ann' 

And by § 6, * For the better afeertaining the falvage 
r to be paid in purfuance of this and the former a£t, 
the juftice, mayor, bailiff, collector of thtf cuftoms, or 
chief conftable, who {hall be neareft to the place where 
the (hip or goods (hall be (branded, (hall forthwith give 
public notice for a meeting, to be held as foon as pof- 
fible, of the fheriff, or his deputy, the juftices, mayors, 
or other chief magiftrates of towns, coroners, or com- 
miftioners of the land tax, or any five or more of 
them, who are required to give aid in the execution 
of this and the former a£l, and to employ proper 
perfons for the faving of (hips in diftrefs, and fuch 
{hips and effects as lhall be ftranded or call away; 
and alfo to examine perfons on oatli touching the fame, 
or thi falvage thereof, and to adjuft the quantum of 
fuch falvage, and dillribute the fame among the per- , 
foils concerned in fuch falvage, in cafe of difagree- 
nient among the parties, or the faid perfons; and that 

i * 

every fuch magiftrate,, &c. attending and a£ting at fuch 
meeting, fliall be paid four {hillings a-day for his ex¬ 
pellees, out of the goods fuved by their care or direc¬ 
tion.—Provided (§ 7.) that if the charges and rewards 
for falvage, directed to be paid by this and the former 
a£fc, fliall not be fully paid, or fufficient fecurily given 
for the fame within 40 days after the fervices per¬ 
formed, the officer of the cuftoms concerned in fuch 
falvage fliall borrow or raife fo much money as lhall 
be fufficient to ’ pay fuch charges, or any part thereof 
remaining unpaid, or not fecured as aforefaiu, by or 
upon one or more bill or bills of fale under his hand 
and feal, of the (hip or veffel, or cargo faved, or fuch 
part thereof as {hall be fufficient, redeemable on pay¬ 
ment of the principal fum borrowed, and intereft at 
: a Jcr fr.it. per annum.* 


There 
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There are many other regulations in this a£t, as to the 
perfons by whom this and the former r.£t Ihall be put in 
force, and as to the detection and punifhment of of¬ 
fenders. The foregoing extracts which have been made 
for the purpofc of lhcwing that, by our law, the falvage 
of fhips or goods dranded or call away, is a reafonalde l'a- 
tisfa£fion to the perfons employed in faving and pro¬ 
tecting them, for their labour j to be eflimated, not ac¬ 
cording to their own arbitrary will, but by perfons of the 
firll refpeCtability in and near the place where the misfor¬ 
tune happens. 

With refpeCt to falvage in the cafe of recapture, by Howf.ilvage 
the marine law of England) as praftifedby our courts of ’^"cg uiaiTby 
admiralty, previous to any parliamentary regulations, if tl>e ln - lll " e 
the fliip or goods were retaken before condemnation, 
till which time the jus pojlilimlnli continued, the original 
owner was entitled to have reftitution decreed to him, on 
payment of a reafonable falvage to the rccaptors. JJut 
byfeveral datutes («), falvage upon a recapture was fixed 
at certain rates, according to the lenglh of time the re¬ 
captured fliip was in the hands of the enemy. It will he 
iuiliclcnt, however, for our prefent purpofc, to date the 
regulations now in Torce as they were eftablilhed by the 
lad prize act. 

By dat. 43 G. III. c. it o. § 39. * If any fliip or veflel, By g. nr. 

* taken as prize (b). or any goods therein, lhall appear, in c - ,6o > ^'ps 

1 r . . , . , . , - &C. at any tint 

4 the court of admiralty, to have belonged to any of his rtcapmrrd, 

« Maiedy’s fubiects, whi-.h were before taken by any of his ^i' 11 ,f re * 

J 1 J . .. 1 1 taken by men of 

4 Majedy’s enemies, and at any time afterwards retaken w.i-, one eighth, 
4 by any of his Majedy’s diips, or any privateer, or other o,,^ /['th^fot 

* fbip or veflel under his Majedy’s protection *, fuch fliips, falva s** 

* veflels, and goods (hall, in all cafes, (fave as hereafter 
« excepted}, be adjudged to be redored, and fliall be ae- 


( a ) Vid. 13 G. II. and 29 G. II. c. 34.- (b) The 

right of rcllitution under this ad is confined to cafes of capture 
during aftual hollilitiesj and cannot be extended to the cafe of a 
veflel confifeated in time of peace for an alledged violation of tl»e 
revenue laws of France. Cafe of the Jrune Voy aur t 5 Rob. 
Adm. Rep. r. 

» 4 


‘ cordingly 
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If r tnken by 
both jointly, the 
i of tic ad- 
imra'ty (hall 
order fu< h fal- 
vage, and tnfuch 
prop^rt ioni,as he 
thali deem lit. 

But if the recap, 
tuicd (hip be let 
fu.tli by ihe 
enemy a» a Jhif 
•f war, (lie (ha'l 
be Uwiul pn/.e 
to (liereca^.tors. 


Theinfured need 
not dciLirt for 
fab agf, but may 
recover under a 
declaration for 
the loffl which 
ucc.ifioned jr, 
and for the da* 
mage the goods 
faced have fuf- 
Uilitd. 


The court of ad¬ 
miralty regulate* 
the rate or (al- 
vage tn the cafe 
of irraptuicd 
neutral*. 
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* cordingly reftored, to fuch former owner or owners, he 
‘ or they paying for falvage, if retaken by any of his 

* Majefty r Jbips , me eighth part of the true value thereof, 
J to the flag officers,’ captains, 8cc. to be divided as the 
4 fame aft direfts: And if retaken by any privateer , or 
4 other fhip or vefFd* one Jixth part of the true value of 

* fucli Clips and goods, to be paid to the owners, officers, 
4 and feamcn cf fuch privateer or other veflel, without 

* any deduction. And if retaken by the joint operation 
4 -of one or more of his Majefty’s {hips, anyd one or more 

* private lhips of war, the judge of the court of admi- 

* ralty, or other court having cognizance thereof, {hall 
*,order fuch falvage, and m fuch proportions, to be paid 

* to the captors, by the owners, as he (hall, under the 
4 Circumftances of the cafe deem fit and reafonable. But 

* if fuch recaptured {hip or veflel fhall appear to have 
4 been fet forth, by the enemy, as a fhip or veflel of war, 

* the faid {hip or veflel fhall not be reftored to the former 

* owners; but {hall, in all cafes, whether retaken by any 

* of his Majefty’s {hips, or by any privateer, be adjudged 
4 lawful prize for the benefit of the captors. 1 

-As the infurer docs not, in exprefs words, undertake 
to pay falvage, perhaps the iniured could not declare for 
a lofs by the payment of falvage. That form of declaring 
might, perhaps, be thought too general. Indeed it'would 
be ufelefs to declare fo, for he may declare as for that fpe - 
cies of lofs which ocoafioned the payment of falvage, 
and recover the falvage actually p^id (a). And upon 
the fame declaration he may recover for the lofs, if any, 
fuftained by damage done to the goods faved. 

It is ufual, in cafes of capture and recapture, to declare 
upon a total lofs by capture, and upon this the plaintift* 
may recover the amount of the falvage and cxpenccs. 

Thefe regulations relate only to’the falvage of Brilifh 
Clips recaptured. In the cafe of neutral {hips captured 
by the enemy, and retaken by fyitifb men of war or 
privateers, the courts of admiralty have a diferetionary 


(a) R- Cary v King, Ca. Temp. Hard. 304. Vid. inf. 
cl:. 1 6, k a* 


3 


power 
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power of allowing fuch falvage, and in fuch proportions, 
as, under the circumftances of each particular cafe, may 
appear juft. But there is no pofitive law or binding re¬ 
gulation, to which parties may appeal for afcertaining the 
rate of fuch. falvage.—Sir William Scott holds (a), that no 
falvage is due upon recapture of neutral property out of 
the hands of the enemy, unlefs it appear from the ordi¬ 
nances, or the practice of the prize-courts of the ene¬ 
my, that the firft fcizure was made under fuch circum¬ 
ftances as would have expofed the goods to condemna¬ 
tion in the hands of the enemy. 

As to allies, our courts of admiralty hold that the mari¬ 
time law of England having adopted a moft liberal rule of 
reftitution on falvage, with refpeft to the recaptured pro¬ 
perty of its own fubjefts, gives the benefit of that rule 
to its allies, till it appear that they aft towards Briti/b 
property on a lefs liberal principle : In fuch cafe it adopts 
their rule, and treats them according to their own meafure 
of jufticp (£). 

Before an aftion will lie for a lofs by payment of fal¬ 
vage upon a recapture, the apjoynt of fuch falvage mud 
have been ascertained by the decifion of a court of 
admiralty, which alone has jurifdiftion to determine 
as to the right to falvage in every fuch cafe; and, in 
the cafe of the recapture of neutrals, as to the pmount 
of fuch falvage. 

When the falvage, however, is very high, which may 
happen in the cafe of fhipwreck, the infured may abandon, 
and call upon the infurer as for a total lofs, as we fhall 
have occafion more particularly to obfervp hereafter, in 
the chapter upon abandonment. 


(a) J[n the cafe of the Carlotta , 5 Rob. Adm. Rep. 54. - — 
(5) So laid down by Sir tVilliam Scott , in the cafe of the Santa 
Cruz, * Rob. Adm. Rep. 63, in which cafe this fubjeft will 
be found confidered mush at large, and in his very luminous 
manner. 


Jn the cafe of 
recaptured’ al¬ 
ii et. 


Salvage upon re- 
capture mult be 
paid under an 
adjudication of 
a court of admi- 
rally, to entitle 
the infured to 
claim it from 
the underwri¬ 
ter*. 
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Se£l. IX. 


» 


Wl.-ther fi:itm :<1 
«'<' un wi>uld nuvv 
be a legal nfk 


Whether a lof* 
by flaves thrown 
overboard in a 
fcarciry of water 
could be infured 
againft. 


If fromthelength 
■of the voyage 
there be a fear- 
city of provi- 
fione, and fame 
of the flaves die 
for want of food, 
thi« is naiutai 
death. 


. Of Lofs by the Death of Slaves. 

AS the afct for the abolition of the African Have trade, 
only prohibits and declares unlawful infurances upon 
the trade fo abolifbed (a), infurances upon a trading in 
African flaves, by the fubje&s of any foreign ftate, may 
ft ill, I conceive, be legally made in this country. For 
this reafon, and becaufe queitions may yet arife on poli¬ 
cies which were effe&ed in this country before the abo¬ 
lition of tills trade, it will be proper here to (Jicw what 
fhall be deemed a lofs by the death of flaves. 

Though we have now no ftatute in force fqr the regu¬ 
lation of the flavc trade, it is very improbable that in a 
cafe of foreign flavc trade, our courts would be difpofed 
to tolerate an infurance againft the mortality of the flaves 
by natural death or ill treatment. It may therefore 
be proper here to {hew in* what cafes the death of flaves 
fhall be deemed a lofs within a policy on flaves. 

If the mafter of a Have fhip miftake his courfe, where¬ 
by a fcarcity of water enfues, and a number of the 
flaves are thrown- overboard for the prefervation of the 
fhip’s crew and the reft of the flaves, this has been 
holden not to be a lofs by the perils of the fea {b) : Nor 
would it be a lofs of any deferiptioh within the common 
policy; and no words, 1 conceive, could be legally in¬ 
fer ted in a policy to meet fuch a cafe. 

So where a flavc fhip, on het paffage to the Wfb 
Indies , was fo retarded by bad weather and other unavoid¬ 
able accidents, that from the extraordinary length of the 
voyage, the provifions for the flaves were exhaufted, and 
many of them died from the /want of proper food : In 
this cafe, .though the failure of th» provifions was occa* 
Honed by the perils of ihc fea, and the death of the flaves 


(a) Vid. flat. 47 G. III. c j.——- (b) R. Gregfon 

v. Gilbert, B. R. 23 G. III. Park. 6 a. inf. cla. 16, § a. 


wai 
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was the neceflary confequence of this; the lofs mud be 
afcribed to natural death (a). 

If, in a policy on flaves, mortality hymutinyhc. included what ihaii he 
in the perils infured againft } and, in a mutiny, fome are by 

killed, others die of their wounds received in the mu¬ 
tiny, others of chagrin, others by fwallowing fait water, 
others jump overboard and are drowned : The under¬ 
writers are liable for thofe who are killed, or mortally 
wounded, in the mutiny ; but not for thofe who died from 
the other caufes [l ). 


Seft. X. 

Of Lofs by the Death of Animals . 

Valin , and, after him, Pothier , clafs animals and negro 
flaves under the fame head, and apply the fame rules to 
both (f ).—According tothefe learned writers, if animals, 
fucli as liorfes and other cattle, or beafls or birds of curi- 
onty, be infured in their paflage by fea; their death oc- 
cafioned by tempefts, by the {hot of an enemy, by jetti- 
fon in a ftorm, or by any other extraordinary accident 
occafioned by any of the perils enumerated in the policy, 
is a lofs for which the underwriters are liable. Not 
fo, if it be occafioned by mere difeafe or natural 
death ( d ). 


(*) R. Tat bam v. Hodgfon, 6 T. R. — (b) R. Jones v. 

Scbtnoll, i T. R. 130. n.-(r) Vid. Valin h. t. art. u, 

15, Pothier h. t. n. 66 . - (d) Valin h. t. art. 29, p. 70, 

Pothier h*. t. n. 66. Emtrig , tom. 1. p. 393. 


Sect. 



Of Loft 




Sc£L XI» 

Of fraudulent Loffes . 

AT the conclufion of the fixth fe&ion of the prefect 
chapter (a) we (hortly adverted to the puniflimcnt of bar¬ 
ratry by the laws of other countries. We will, in the 
prefent feftion, {hew how piracy, and ofher offences of 
this nature, and alfo the offence of procuring wilful and 
fraudulent loffes, with intent to defraud infurers, are 
punifhable by the law of England. 

Hov piracy it The crime of piracy, or robbery upon the high Teas, 
Saw of * S an °® ince a g a * n ft the univerfal law of fociety ; a pi¬ 

rate being, as Lord Coke deferibes him, hoftis humani ge¬ 
neris. By the ancient common law, piracy, if committed 
by a fubjeel , was held to be a fpecics of treafon, being 
contrary to his natural allegiance; and by an alieny to 
be felony only: But now, fince the ftatute of treafons, 
25 Ed. III. c, 2. it is holden to be only felony in a fub- 
je£t (b). Formerly this offence was only cognizable by 
the admiralty courts, which proceed by the rules of the 
civil law (c). But it being inconfiftent with the liberties 
of the nation, that any man's life fhould be taken away, 
unlcfs by the judgment of his peers, the ftat. 28 H. VIII, 
c. 15, ellablifhed a new jurifdiflion for this purpofe, 
which proceeds according to the courfe of the common 
law (d). 

The offence of piracy by the common law, confifts in 
the committing of thofe a£ls of robbery and depreda¬ 
tion upon the high feas, which, if committed upon 
land, would amount to felony there (1). But by flat. 
11 and 12 W. II|t c. 7, § 8 and 9. * If any natural 
* born fubjedt commit any a£t of hoftility upon the high 


(a) Sup. ^,34.--(£) 3 Infk. 113. -V) 1 Hawk. P. C. 

98.-( d ) Vid. 4. £/. Com. 71.-(*) 1 Haw. P. C. 

fob, 7 : ‘ J • 

! feas, 
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* fcas, againft others of his Majefty’s fubje&s, under 
« colour of a commiffion from any foreign power; 

* or if any commander or mariner fhall betray his truft, 
« and run away with any (hip, boat, ordnance ammu- 

* nition or goods; or yield them up voluntarily to any 

* pirate; or bring any feducing meffage from any pi- 
« rate, enemy, or rebel; or confult, combine, or con- 

* federate with, or attempt to corrupt, any officer or 

* mariners to yield up, or run away with, any (hip or 
« goods, or tun} piratf; or (hall lay violent hands on 

* his commander, to hinder him from fighting in de- 

* fence of his fhip ; or fhall confine him, or make,.or 

* endeavour to make, any revolt in the fhip, fhall be 

* adjudged to be a pirate, felon, and robber, and fhall 

* fuffer death and lofs of lands, as a pirate, felon and 

* robber on the fea ought to fuffer, whether he be 
« principal, or merely acceffary by fetting forth fuch 
« pirates, or abetting them before the faffc, or receiving 
« or concealing them or their goods, after itAnd the 
flat. 46'. I. c. 11. exprefsly excludes the principals from 
the benefit of clergy. By the ftat. 8 G. I. c. 24, trading 
with known pirates, or furnifhing them with ftores or 
ammunition, or fitting out any vcffel for that purpofe; 
or confederating or correfponding with them, or for¬ 
cibly boarding any merchant veffel, though without 
feizing or carrying her off, and deftroying or throwing 
any of the goods overboard, fhall be deemed piracy; 
and fuch acceffaries to piracy as are deferibed in the 
above ftat. n and 12 W. III. are declared to be 
principal pirates, and all pirates convi&ed by virtue of 
this a& are made felons without benefit of clergy. Thus 
does the ftatute law of England aid and enforce die 
law of nations, as a part of the common law, by infli£fc- 
ing at\ adequate punifhmcnt upon offences againft that 
umverfal law. 

The ftat. 1 An. ft. 2, c. 9, § 4 and 5, makes it a 
fimple felony in any mailer or mariner, wilfully to caft 
away, burn, or deftroy any fhip to which he belongs, 
.to the prejudice of the owner, or of any merchant 
who Jhall' load goods thereon ; and takes away the be¬ 
nefit 


The \An. ft.*, 
c. 9 , make* it 
felony to deftroy 
any (hip, to the 
prejudice of the 
owner* of the 
(hip or go~di on 
board; and take* 
away clergy, if 
committed atfcm 
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The 4G.I. c.12, 
extends this to 
the cafe of 
the owner or 
mailer who (hall 
deftroy any fliip 
to the ptejudice 
of the owners of, 
or underwriter* 
upon, .goods. 


The it < 7 . I. c. 
29, t away 
cicigy from luch 
offences in all 

cafe*. 
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nefit of clergy from fuch offences, committed on the high 
feas. 

Though the infurers are only anfwerable for Ioffes 
arifing from the accidents and misfortunes incident to ma¬ 
ritime adventures, and not for fuch as proceed from 
contrivance or defign on the part of the infured ; yet the 
temptation to defraud infurers by the wilful and con¬ 
certed deftru&ion of {hips and goods infured, in order 
to give a colour to fraudulent claims for pretended 
Ioffes, has been found productive of fo many evils, that 
it became neceffary for the legiflature to interpofe its 
authority to reftrain them: And therefore, by ft at. 4 
G. I. c. 12, §3, * If any owner, captain, mafter, ma- 

* riner, or other officer of any {hip, {hall willfully caft 
‘ away, burn, or otherwife deftroy the {hip, of which 
‘ he is owner, or to which he belongs; or in any 

* manner direCt or procure the fame to be done, to 
‘ the prejudice of the perfon or perfons that, {hall 
‘ underwrite any policy of infurance thereon; or of 
c any merchant that {hall load goods thereon, {hall fuffer 
‘ death.* 

This ftatute having only made this crime a fimple 
felony, it was found infufficient to reftrain the commif- 
lion of it, and therefore the ftat. 11 G. I. c. 29, § 6 and 
7, takes away from it the benefit of clergy, and infliCts 
the fame punifliment on perfons guilty of the like of¬ 
fences, * with intent to prejudice any owner of fuch Jbip 
Aud it further enaCts, that if fuch offences be committed 
within the body of any county, they fhall be tried in 
the fame manner as other felonies; if on the high feas, 
then according to the directions of the ftat. 28 //. 8. 
c. 15. 
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CHAP. XIII. 

Of Abandonment . 

Preliminary Obfervations. 

"I T has already, been obferved (a) that the term total lofs 
A does not only fignify the abfolute deftrudtion of the 
thing infured, according to its natural import; but alfo 
that, ia legal and commercial language, it means fuch a 
lofs or damage to the thing infured, though it fpecifically 
remain, as renders it of little or no value to the owner. It 
alfo means any lofs or misfortune whereby the voyage is 
loft, or not worth purfuing, and the projected adventure 
fruftrated. In luch cafes the infured is entitled to call upon 
the infurer as for a total lofs : But then he muft abandon ; 
that is, he muft renounce and yield up to the infurer 
all his right, title and claim, to what may be faved, and 
leave it to him to make the moft of it for his own be¬ 
nefit. The infurer then ftands in the place of the in¬ 
fured, and becomes legally entitled to all that can be 
refeued from deftru&ion (b ). The idea of abandonment 
therefore, pre-fuppofes a total lofs in this latter fenfe, and 
implies that fomething remains which may be faved, and 
which may be given up, or abandoned, to the infurers. For 
if the infured could only abandon^ in the cafe of a total 
lofs, in the ftri£t and natural fenfe of the words, there 
would be nothing to abandon, and abandonment could 
then be only an ufelefs form. 

It has been faid that the pra£lice of abandoning dates its 
origin. from the period when the contract of infurance 
itfelf firft came into ufe (r) ; and yet it does not feem 
to be a right which neceflarily rcfults from the nature 


(<?) Sup. 485.-(I) Vid. Pothitr , h. t. n. 13,3. Ord. 

of Louis XIV, h. t. art. 47. Ord. Bilboa t ait. 32. 1 Vev.. 98. 
——(f) Park 143-. 

of 


lo'.iiie of aban- 

duilllllUt. 


Whether c»«vil 
with infuinuce 
itfelf. , 



5<So 


Of Abtn^nrt&jit. £B. I. 


It| probable 
o ngu 


Whether earned 
too far. 


of the central.—TJjft the-Joto jy 4afu?ge foould be mode 
good by uifurts, whaJu^ppadq Jum/flf ^fponfiUe^ 
is perfe&|y reasonable, f ^pd g^grm^c^o^tlie fpirir of 
the contract. Bufc, ft, doe*,. ^oj^iecei^nly follow from 
thence, that** in pf J# 5 fi ™4 

to become the pr^p^of thp^p^ ^ods mfergd|, 
merely becaufe h^i^afurety for. {h^ir 
indeed the author o fJ^i<Gwbn (a) %«* th|* afcgidgniimNS 
is only to be, retorted'to ;n extreme# v ^maUsse 

If feems snore probable that abandonment JyrofeifroflSJlhdl 
pradicc of occ^fionsJly introducing ubtfj 

ftipulations# that if the thing stored foodie) rbecfpoifol ok 
greatly damaged by any of the petilftunfteodipg^inty it» 
foould be abandoned to the snfurers, wrhoi foould Jbe th«MH i 
upon obliged to pay tire entire fttm info rah; limd’tbatt 
(imply making good the damage foould not ^Itofocientt 
to difeharge them; and ftipulatiom like tbis^ being,fre-rf 
quently introduced into the 1 contrasti becaigfe<’ H at*’Je«gth 
the foundation of general ruled; which hare'been eftar 
bhfhed by pofitire law m tome countries, and 'idopted. 
in others as part of the general law pf mfurancedi < t » ♦» 
Be this as it may, it has been thought that, in? many 
inftances, the praflice of abandoning has bden carrtodtoo 
far and that the infured foould, in UP pafe^ h» 
ted to abandon, where the effe&s ujftn!ed*9r ,thcfrfprtatltfti 
part of them^ftill exift, and are in the pouter of the>itio 
fured. Mr. Juftice BulUr toemsi to have bceri oBop«ttWi»i 
that when this queftion fifftrtsmd before our courts,;ill 
would hare been the wifeft* policy *0-hard detevauitedi 
that the owners foould in no cafe be alldweil’to tfoandooj* 
where the property (till exifted’(^). The fix^kjcafe we/find,i 
in our books on the right of abandonment, came before 
Lord Hbr&widtt in:<the court of Ghancrryia. the yefy l 744; 
and he, after tome deliberation, detertoiMd foasrwfacbe a. 
recaptured (hip aud cargo w£r«fa|&t?;p8y the 

infured had a right tp abandon the as 

for a total lofs (c). , 

t * 


—- ; 7 1 ” r;i 7 ^ T -^r 

(„•) ; ; ,?&.''£-£& b&rPMsfaf, 

Pringle v. Hartley, 3 Atk, 195, mf. r 
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It muft be admitted that the privilege of abandon¬ 
ing, in every cafe that is deemed a toml loft, toay/om§> 
timer be liable to great abtrfe. For inftaoce, where, as 
in the cafe of capture, the thing infured, and every'part 
of it. Is completely gone out of the power of the infured, 
it is juft and proper that he fiiould recover at once as for 
»total loft, and leave the fpts etatpnanii to the infurer 
who will have the benefit of a recapture, or of any other 
accident, by which the thing may be recovered. But it 
ftemvat ftfft fight, impolitic, not to fay unreafonable, 
that the owner of a fhip which is ftranded, (the captain 
and crew being his fervants, on the fpot, and inpofieffion 
of the (hip and cargo), (hould be at liberty to abandon 
theft to a number of underwriters, who fometimes find 
it difficult to 1 & in concert, and who have, perhaps, no 
means of dHpofing of the property thus thrown upon their 
hands, but to the greateft difadvantage. 

On the other hand it may be truly faid that the cap • 
tain muft occafionally be the agent, not only of the owners 
or freighters of the ihip, but alfo of every perfon interefted 
either in the ihip or cargo $ that lie,in cafe of misfortune, is 
bound to do the beft in his power for the benefit of all con¬ 
cerned t and that, whether he difpofe of what is faved 
for account of the infured, or of the infurer, comes to the 
fame thing, fince in both cafes the amount muft go in 
diminution of a total lofs. Still it muft occur to every 
perfon who has any experience in fubjeQs of this nature, 
that ifc were much better that the mafter, in cafe of> 
misfortune, ibould continue the agent accountable to 
the owners who know him, and who know the extent 
of his charge, than to the underwriters who know 
neither. 

Having premifed thus much of the general nature of 
abandonment, we will now proceed to coofider, 

1 : In what cafes lie infured may abandons 
TL Within what time he may abandon? 

ItL The form of the abandonment s 

IV. fthe effeSefits 

V. Cf the ordering and dijfofal of the effete 

abandoned. 
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Seft. I. 

In •what cases the insured may abandon . 


The general 
principle upon 
which the right 
of abandoning 
tells. 


In what cafe it 
is peris iued tn 
trance. 


IN general it may be laid down that, by the law of 
infurance, as underftood in England , the infured may 
abandon in every cafe where, by the happening of any of 
the misfortunes or perils infured againff, the voyage is 
loft, or not worth purfuing, and the projefted adventure 
is fruftrated j.or where the thing infured is fo damaged 
and fpoiled as to be of little or no value to die owner 5 
or where die falvage is very high; or where what is faved 
is of lefs value than the freight; or where further ex¬ 
pence is neceffary, and the infurcr wilt not undertake, at 
all events, to pay that expence. See. (n). 

The ordinance of the marine of Louis XIV. (b) which in 
this, as in moft other particulars, is colle£led from the 
fame ancient fources from whence other countries have 
drawn their principles of the law of infurance, confines 
abandonment to thefe five cafes; capture, fhipwreck, 
ftranding, arreft of princes, or the entire lofs of the effefts 
infured (c). 

Valin diinks the latter words mean, not an abfolute de- 
ftru&ion, but a general lofs (d).—Pothier fays, they mean 
a total, or altnoft total, lofs (<•). This he explains by fay¬ 
ing, that goods Which are confiderably damaged are deemed 
to be goods loft; and therefore when all, or almoft all,, 
the goods are in that ftate, it is a total lofs. Both thefe 
authors cite Le Guidon , where it is laid down that the in¬ 
fured may abandon when there is an average lofs or da¬ 
mage which exceeds half the value of the goods infured. 


[a) Per Lord MansJuU t in Milieu v. Fletcher , inf. .-( h ) h. 

t. art. 46.- (c) “Pfirteentieredes effete ajfures " -(</) u Perte 

generique des effete affurtsafaris etre abfolue." Valin on art. 19,h. 
t. p. 61.——(e) “ Perte totals ou prefquc Male des fffets ajfurss." 
Pothier, h. t. n. 119. 


I 


or 



5 6 3 


Ch. XIII. § i.J Upon Capture or Arrejl. 

i 

or in cafe they be fo damaged as not to be worth the 
freight or little more (a). 

Emerigon objects to both thefe interpretations as being 
vague and uncertain, and as leaving it too much in 
the breaft of the judge to decide what (hall be an entire, 
or almojl entire, lofs, which, he fays, muft lead to great 
doubts and ruinous litigation ( b ). 

By the French law, the right to abandon feems to de¬ 
pend on the fpecies of misfortune which has happened * 
with us it depends rather on the degree of lofs fuftained in 
confequence of it. 

Such are the general principles upon which the right 
of abandoning refts: We will now take a view of the 
cafes in which thofe principles have been exemplified, 
I ft. Upon lojfes by capture, and arrejl of princes } and, adly, 
upon other lojfes. 


i. Of the right of abandoning , upon Capturg, and 
arrejl of Princes. 


As capture and arreft of princes have afforded the moil 
frequent occafions for abandonment, fo moil of the great 
leading principles upon which the right of abandoning 
refts, have been difeuffed and eftablilhed in cafes of that 
fort. 

m 

Capture by an enemy or a pirate, or an arrqft of 
princes, or even an embargo, is primd facte a total lofs ; 
and immediately upon the capture, or upon a mere arreft, 
or ar any time while the (hip continues under detention, 
the infured may elect fo abandon, and give notice to the 
infurer of his intention to do fo, and thus entitle himfelf 


Capture or arreft 
of pi inert- is, 
puma facie a 
ion! fo“ 

which the infiir- 
ednuy abandon. 


(a) “ Le marchand chargeur eft en liberli de faire a Jet ajar cure 
de la propriete qu'tl a en la marchandife chargee , lore et quand if 
advient avarie qui excede ou endommage la moitie de la martian, 
dife , 00 telle entrance en la marchandife quelle ne value le frit, ou 
pen de chofe davantage." Le Guidon , ch. 7, art. *■—— (b) Emerig. 
tom. 2, p.^183. 
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to claim as for a total Ipfs from, the nfureri For, from 
the moment q£ (he capture, or Irreft, the owners lofe 
their. power aver the {hip and cargo* and are deprived of 
thf free difpofal of them \ and, m the. opinion of the 
merchant^ his right of difpofal being fpfpended or ren¬ 
dered uncerta»0,.ij» equivalent to a total deprivation. It 
would therefor? he unreasonable to oblige the infured to 

" >• *» T I » Wv l t ' « ' 

wait the event of capture, detention, or embargo (a). 

And immediately^ upon receiving intelligence of a cap¬ 
ture,, he may,jabandou ; nor is he bouqd to make any 
claim.or appeal to the enemy's courts of admiralty, or to 
litigate there the validity of the capture; hut may wholly 
leave that to the underwriters (})• 

. But the infured is, in no cafe, boun$ to abandon ; and, 
as the law now {lands, no capture of the enemy can be 
fo total a lofs as to leave no poflibihty of recovery, for 
the jus poJUtminii Continues for eveV, except in the cafe 
of a captured {hip" being turned into a Ihip of war. If 
the owner' himfelf fhould retake the {hip or goods, he 
will he fully entitled to them ; and if they be ibtaken at 
atly time by anbfher, whether before* or after condemna¬ 
tion, he will be entitled to restitution, upon payment of 
a fettled fithage (f).--The chance of* the* owner’s re¬ 
covering his property does not, however, fufpend his 
right to demand as’for a t«*al Idfc: But, in the cafe of a 
recapture, jullice' lS’coftfidered to bo done to.the infurer 
by putting him m the place of the infured! A policy of 
infurance, as'a contra^ of stukmmty, damlways liberally 
conftrued (d). t » JJI+ i *h . ’* J* ' » I 

1 here is this difference between a policy upon inter,f, 
'Sttfanv/ipr pniityjifavt, iinhe one- c a fe th e infured may, rf 
he \thinjc ^foper^ abandon the ro^neut }i? () has notice of 
a, capture qj *W will bipd fhft underwriters, 

^hfatevetmay be the ultimate fete of (he ihip \ but in the 


. fa) Vidf Lord; -Mantfidd 5 * judgment) h Goft *v. Withers, 
I Bur, 696. dn£ 5d7n**is^ttyVidJ a Bur, 6$6'f Adttr: fogy fen 
v. Gwrnljs fTfi’R. Or HI. <h. riSb, 

Jup. 551.- “(d) See Lord Mantjicl£% ijud^ieat:jin Gefs\. 

2 Bur. 6$6, 7 . <4 

cafe 


* i* 
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cafe of a wagdr poltcjr, there cab be nb abandehnftnt, be- 
caufe the infused iChs nothing tb Sbandoh (fc).’*’ 

But a capture or itrncfl: does neceffifrily^ and at alt 
events, terminate in a total lofs, f6 as\o entitle' the Ihfu&d 
to abandon at* any time ; for* as ltfe cannot Abandon till 
he has received advice of jhe loft, if, ait die tlifife he re¬ 
ceives fuch advice, or bctoreiie lias elected ^td abandon, 
he receive advice that the fliip dr goods infured are 
recoveied, or are in ftfety, he cannot then abandon > be- 
caufe he can only abandon •whil* it is a total loft, and he 
knows it to be fo, not after he knows of the recovery. 
Therefore, if a captured fliip be retaken and permitted 
to proceed on her voyage, fo that {he iuflfer buth ftftali 
temporary inconvenience $ this is Only a partial,* arid not 
a total, lofs (£). 

On the other hand, a title to reftitMtion, upon a recap¬ 
ture, does not neceflaxily, and at all events, deprive die in¬ 
fured of the right to abandon c Tor if, 114450*16. quence of 
the capture, the voyage be lpft, or not worth purfuing j 
if the falvage be very high ; if farther ex pence be ne- 
ceflary, and the infurer will not undertake at oil events 
to pay it, the infured may abandon*— 1 The rule is, that, 
if the thing infured be recovered before any loft is paid, 
the infured is entitled to claim as for a total, or a partial 
lofs, according to the final event; that is, according to 
the Hate of the cafe .at die time he makes his claim. 
There is no veiled right to a total lofs, dll the infured, 
having a right to abaudon, de£t? to do fo j for he b only 


(a) Vid. Lord MantjUld’t judgment in Kulm Km p v Fignt, 
i T. R. 304, fnp. 130.—— (£) By the law of Franc*, the fliip 
being once captured^ it is always a totajH loft } and the legal 
effect of it is prefumed to continue, though the {hip be releafed 
or retaken. The recovery of the goods infured is only for the 
account of the infurer, who cannot, under pretence that they 
ore arrived at their port of deftinatioa, rafale the abandonment. 
The recovery of the goods is merely ip nature of fefage. 
Jimtrig. torn* a, p. x88» 

Q 3 


Bui a capture or 
11 reit r hi nut 
ntt Jjitn/y 'erni,i • 
nute 111 a nul 
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Neither dor* a 
rccipture utit f 
fir ly deprive 1 
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But if, after a 
lull i'Rt been 
pji.l, 'he thing 
infured K ieci>» 
vi ted, the in- 
fiirctt fhall not 
be ,.| iigid to re¬ 
fund 

Tno.igh tliere hfe 
a rcc.1. tuic, yet, 
if tin. \oy.igc be 
loti, il mluiiif 
inay .tballdOil. 

1 Piiiiglr v. Hart* 
l/y, in Ciian. 

I 7411 3 Atk ' 
* 95 -_ 

A (hip is taken, 
and retaken, » d 
fold in a diflant 
cuunti y to jny 
the falvage, a 
the reft due ojjhe 
jiroceedj te- 
snaim in the 
court of admi¬ 
ralty there 
The infut ed may 
abandon, and 
recover as fur a 
foul loft. 


entitled to an indemnity for his,loft as it (lands at the time 
of the aftion brought, or offer to abandon. 

But if, after a total loft has been aftually paid, the 
thing infured be recovered, the ihfurer cannot oblige the 
infured to refund the money he has received j hut he (hall 
(land in the place of the infured, and fo no injuftice is 
done. 

The two.following cafes are cited as examples to (hew 
•that though a captured (hip be recaptured, yet if the 
voyage be loft, the loft will be total, and the infured will 
have a right to abandon.. 

The firft was the cafe of a (hip infured from London 

to Bermudas and Carolina , taken by a Spani/h privateer, 

retaken by an Engltjb privateer, and carried into Btfton, 

in America , where no perfon appearing to give fecr.rity, 

or anfwer for the falvage, (he was condemned and fold 

in the court of admiralty there. The recap tors had 

their moiety of the proceeds, and the furplus remained 

in the hands of the officers of the court.*—. An aftion at law 

was brought upon the policy by the infured, who obtained 

a verdift again ft the underwriter for a total lofs. The 

underwite? filed a bill in Chancery, and moved for an 

injunftion to (lay the proceedings at law, infilling that 

the infured ought not to recover more than the falvage, 

which, in this cafe, was a moiety, as the flat. 13 G. II. 

c. 4, $ 18, gave the thing faved, fubjeft to falvage, to 

the owner, who was entitled to receive it from the 

< 

officers of the admiralty court at Bojlon. The infured, 
in his anfwer, fwore that he had ajfered t and was then 
willing, to relinquijh his intereft to the infurers in the 
benefit of the falvage, and would give them a letter of 
attorney to receive it.—Lord Chancellor Harduuich de¬ 
termined ‘that there was no ground for an injunction iq 
this cafe.—He faid :—<« At the time of the trial, the in¬ 
fured kpew that the (hip was retaken.—The queftioq 
arifes on the ftat. 13 G. II. with regard to the falvage. 
It has been faid that there ought to be only half the loft 
recovered on the policy j and, as to that, the aft has 
|»ade great alteration in the law of nations* with refpeft 
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to recaptures. The carrying a {hip infra praftdia ho/lium , 
or ft pernoffaverit with the enemy, makes it the prize of 
the recaptor, as if it had been originally the ihip of the 
enemy; but, by the acl, the recapture reverts the pro¬ 
perty in the owner. If there had been a falvage, it 
mull have been dedu&ed out of the money recovered 
under the policy; but if none came to the hands of the 
infured, the jury could not take notice of it. It is un¬ 
certain whether the infured will receive any thing or 
not: And if any thing be recovered, he mull have an 
allowance for his expences in ^covering it. Therefore, 
being willing to relinqui/h his interejl in the falvage, he 
ought to have recovered the whole money infured. It would 
be mifehievous if it were otherwife; for then, upon a 
recapture, the infured would be in a worfe Situation than 
if the Ihip were totally loft.” 

In the fecond cafe, two infurances were made, the one 
on the fliip David and Rebecca , the other on goods on 
board, ‘At and from Newfoundland to her port of dif- 
* charge in Portugal or Spain , without the Streights y or 
1 England —In an aftion upon the former policy, the 
plaintiff declared upon a total lofs by capture; upon the 
latter, the declaration alledged that divers quantities, of 
fifli and other merchandizes, were put on board; and 
averred that one fourth of the faid goods were neceifarily 
thrown overboard in a dorm, to preferve the ihip and 
the reft of the cargo; after which jettifon , the fliip and 
the remainder of the goods, were taken by the French. — 
It appeared on the trial, that the ihip was taken on the 
23d of December 1756; and the mafter, mates, and all 
the failors, except an apprentice and a landman, were 
taken out of her and carried to France. The fliip re¬ 
mained, in the. hands of the French eight days t and was 
then retaken by a Britifb privateer, and brought into 
■Milford Haven on the 18th of January ; ' and immediate 
notice was given by the infured to the underwriters, with 
an offer to abandon. Before the capture, the ihip, in a 
violent, ftorm, was Separated from her convoy, and fo dis¬ 
abled as to be incapable of proceeding on her voyage, 
without going into feme port to refit. Fart of her cargo 

G 4 was 


(7»fi v. Within, 

2 Bur . 683. 

A ihip, after 
t&rta-ing pnrr of 
her ^.i'go over¬ 
board m.iftorm, 
and bring dif- 
ahled fi m pro¬ 
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vovagu till ri- 
fiitcd, i, c-'p- 
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but afe bring 
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cpruicd and 
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«.<0 lie refitted, 
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via thrown .Qvffboard^jft the ftorm> and* the *eft < fpoHed, 
white #b« {fop -&«*%*-aftsy- thf'offer to 

aJfWdo&r.OTi b&m&Pt flup Upon 

|Jm« paf?, farp~ ywi made* ?§* /Whether thi« 

was thc.fo&W u*?re liable, 

SPelte. jujgcj^thq clfP^ftao^^ftUe infured 
had* ate^^OwpJa thfilpfure^ after fhe 

was tC2jf3$4 upon great 

cpndderation._weF^ clearly qf opinion, “that the lofs was 
tqtal ^y jj^gaptie ^ W\gS was de- 

fpatfd, the rig^wh^h jhK;Oug^pr had tp obtain reftitu- 
tpn of the (hip anicprgft, t3Myiflg &|vag$ to *hp recap- 
tors, njight bo aban^ppad to the yifur^s* afte$ fhe was 
fought inX 0 y Mi{fbrd' Hav(n , : —Lord Mpttsfielj (delivered 
-the opfoipn oj[ jtjiq j»prt. The decifioa of the firft point 
-has been already mentioned in its proper place (e). Upon 
,^ic fegond point, hU lordfhip faid ,—- tf The fipgle quef- 
t^on upon which this cafe tprns, is, whether the infured 
had, unefek all the circumhances, an ele&ion to abandon 
oh tihe 16 th of January . The lofs and difability were 
V their nature tbtal at the tune they happened.* During 
eight d&yff the plaintiffwas entitled to be jpaid by the in- 
iurer, as for a total lofs; and, in the cafe of a recapture, 
the infurer would have flood in his place. The fubfe- 
quent recapture is, at befl, a faving only of a finall 
£art: Half the value mqjl be paid far falvage. The^ dis¬ 
ability to purfue the voyage ftfll continued. The mailer 
and mariners were prisoners* ‘The charter-party was dif- 
fohed,' The freight, except “In the proportion of the 
£Opds^iavedi whs loft. ^ The fliip was rxveflarijy brought 
into ap Englijb poi?. JWhat cojffd be faved might hot be 
WOrfr the expense nec^fla'ViPy r attcridhi^ it. ‘The hibfe* 
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of the value of the captured imp was given to privateers, if 
Shu prize was a^nve dp hnura in the; pnffi.ffi 0 n r>f 
But now by 43 G. IIL c. x6o, f 39, the falvage in all cafes of 
recapture, toy fttethat ’ 

veyagp, 
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-voyage, caftnot taka away a right vfeffat&Hfift hfftH<ed'at 
the' time o£ the Captures But, becftfed* tarfnWJYelover 
Sot ahy more tkanlthe'tefs he ka» (UftuhMtf, fi# fault iban^ 
don *hat may bb Taved. The better opittioU'fcf thtf books 
4af&y+-~* iteffititffeMirrktitffi condShitioth) etd iki/UbSt dffo» 

^ttitatort, dH oMJfiotti l ioiritt etiarfi qjtiod’ ftft&jfflfiihiur 
* \&ii$eratta: Nadi per tdkm recuphre&fabt 'h&rt p^hrkfrd- 

j# jttdichtt tijjhiivatio {a), 1 cannot find a lingie book, 

'Sfatientf or modern, which does not (ay that, ui cife of 
a fhtp tetng taien^'ihi infured may dtmdnd as for a total 
loft and abandon. What proves the propofitloft moft TheinfurcSnuf 
ftrongly is, that by the general lav, he may abandon in a b m»e l 'aiTcft <> or 
'the cafe merely of arreft, or an embargo, by a prince not 
•ah enemy ($). Pofiuve regulations in different countries, enemy. 
haVe fired a preoife time before the infiitedfhould, in that 
rife, be at liberty to abandon. The fixing a preclfe time 
proves the general' principle. Every argument holds 
flrongly in the cafe of the other policy, vith regard to the 
goods. The cargo vas, in its nature, pcriftuble, def- 
tined from Newfoundland to Spain or Portugalj and thp 
Voyage vas as abfolutely defeated, as if the ihip had been 
yvrecked, and a third or fourth of the goods faved. . Ify 
capture by the enemy can be fp total a lofs as to leavc’^o 
poffibility of recovery. If the owner himfelf ihould re¬ 
take at any rime, he will be entitled ; and by the flat. 29 
G, II. c. 34, § 24, if an Etfglijb ihip retake at any tpnfc, 
before the condemnation or after, the ovner is entitled 
tp rdftitution, upon Hated falyage. This chapee does pot 
fpfpend the demand upon die infprer for a total lofs j/But 
juftice is done by putting him in the place of the infured, 
in cafe of a recapture, |n queltjons on policies^ tne pa- ^ 
tune of the contra#, as an indemnity and nothing ^Ue^is ' ' 

always liberally 1 confhjcred. There might be circuit- 
ftand&l, uddei' liHhdfa Capture would be but a frtialf tVlh- . v 

porary hindrance to the voyage j perhaps none at all: As l E!Jy 
if a (hip were* taken, and, in a few days, efcaped en- 

'rite,' arid pdrft&l heir voyage. There are circumftancet 3f “ l 
» « * 

r-*- - -II .- - ----■■ 

i . . t « * 1 

[ (a) A*»W% fifi. mo*r 0) Vid. ftp •cb* xo> f S' • 

under 
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i 

under which it wbuld be deemed an average lofs: If a 
, captured lhip be immediately’ ranfomed (a) by the maf- 
ter, and purfue her voyage : there the money paid is an 
average k)fs. And in all cafes the infured may chufe not 
to abandon (b). In the fecond part of the ufages and 
cuftoms of the fca, (a tranflation from the French),' a 
treatife is inferted called Le Guidon , in which,.after men* 
tioning the right to abandon upon a capture, it is added, 
u or any other fuch difturbancc as defeats the voyage; 
or makes it not worth while, 01 not wortji the fri ight, 
to purfue it (r).” I know that, in laty times, the privi¬ 
lege of abandoning has been reftrained for fear of ietring 
in frauds : i^nd the merchant cannot eledt to turn what, 
at the time when it happened, was in its nature, hut an 
average lofs, into a total one, by abandoning. But there 
is no danger of fraud in the prefent cafe. The lofs was 
total at the time it happened; and continued total, as to 
the definition of the voyage. Nothing could be reco¬ 
vered, but upon payment of more than half the value, 
including the cofls. What could be fayed of the goods 
might not be worth the freight for fo much of the voy¬ 
age as they had gone when they were taken. The cargo, 
from its nature, mufl have been fold where it was brought 
.in. The lofs, as to the fhip, could not be eftimated, nor 
the falvage of half be fixed, by a better meafure than a 


(a) Since thie judgment was delivered, the ranfoming of 
fhips captured by the enemy has beea prohibited by ftat. izG. 

III. c. 35. fup. 504.-( b ) Le Guidon , ch. 7, art. 1, fays that 

abandonment depends on the will of the infured, who may refort to 

it as an extreme remedy -- (c) The paflage in Le Guidon to which 

his lordfhip alludes, c. 7, § 1, is in thefe words : rt 11 eft en liberie 
au march and cbargtur fatro debris' a fes ajfureurs, c'tft a dirt , quit¬ 
ter et delaijfer ftt droits, norm, raifons, et aSiont> de la propriete 
quil a en la marchandije chargee, dont il ejl affaire , lore, et 
quand il advient itavfrage du tout on de partie , on him avarie 
qui accede, ou endommage la moUie de la marchandije, quand il 
g a prife {Tamil ou d'ennemis, arreft de prince, ou autre tel dif- 
tour bier en la navigation ; ou telle ompirance en- la marchandije , 
qu'il n'y ait moyen Tavoir fait naviger a fon dernier rejle , ou 
iqu’cUe nc valut le frit, oft peu d? chofe d’aviantage.” 

* fale. 
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file. Iii fuch a' cafe, there is no colour to fay that the in- 
fured might hot diftntangle himfelf from unprofitable 
trouble and further expence, and leave the infurer to faVe 
what he could. It might as well he argued that if a (hip ‘ 
which had funk, was weighed up again at a great expence, 
the crew having perifhed, the infured could not abandon, 
nor the infurer be liable, becaufe the body of the (hip 
was faved.” 

In the above cafe Lord Manifold declared, “ that he I* j£. no * 
could not find a Jingle book , ancient or modern , which did not been captured, 
fay that , in cafe of a flap being taken , the infured may de- 
maud as for a total lofty and abandon* ’—The unqualified an y tiine after * 
terms in which this is expreflfed, foon gave rife to a notion ar ** 
that the immediate confequence of a capture was a change 
of property in-the thing infured, and that this gave the 1 in¬ 
fured a vetted right to a total lofs, with liberty to abandon 
when he pleafed; and that this right could not be di¬ 
verted by any fubfequent event.—That Lord Man fold 
did not mean to be thus underftood is obvious from the 


whole of his judgment in that cafe : But another cafe 
foon after occurred which afforded him an opportunity of 
explaining his own meaning in that judgment, and of 
afeertaining and fettling thpfe principles of law which 
have governed all the cafes to which they were applicable, 
from that time to the prefent. 

In this cafe it was fettled, after folemn argument, arid t f ‘’> c 
upon great confideration, that if the thing infured be re- vied before any 
covered before any lofs is paid, the infured can only be 
entitled to a total or a partial lofs, according to. the final entitled ro a par- 
event. This agrees with Rocctts who puts this queftion: ° r aC coidu>t 

—Affecurator qui jam folvit afiimationem mercium deperd'.ta- fina * 
ruttiy Ji pofiea difl* merces appareant et recuperate fmt, an 
pojjit cogere dominant ad arcipiendas illaiy et ad reddemlam 
fibt ajttmationem quamdedrt ?—To this queftion he anfwers 
thus : Difiittgue: Aut merces out altqua pars ipfarum ap - 
pareanty et refiitui pofptrt ante folutionem afiimationis ; et tunc 
tenetur doniinus mercium illxts reeipere, et pro ilia parte mtr - 
cium apparentium liberabitur affecurator: Nam qui tenetur ad 
fertam quantitatem refpeBu ccrtd fpecieiy dando illamy libera- 


tur. £t etiar/iy quia contraftus ajfccurationis efl. conditionally 
fcilicety ft merces deperdantur: Non autem dicuntur deper - 
dit^y Ji pqflea reperiantur . Ferum t ft merces non appareant 
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be allowed to 
abandon after 
•be fliip'i ar¬ 
rival. 


Of Abandonment ' [B.l. 

in tlluprtftma Imitate, alitcr fit afiimatio ; non in totdm, fed 
front tuhe valent . Ant ikrofoflfidutam afiimationem at ajfb- 
curator* cotnpareant mercer, et tunc eft in eUfttane mere turn 
ajfecuratt, i/el recipere merest velrctitterepretium (a). 

The cafe above alluded to, was aft Infurance on the {hip 
Selby, valued at 14061/ afid good* on board, frohf Vtrgitfta 
to London.+— r Yhc {hip failed on the 28th of March 1 )6q, 
from Virginia for London, and on the 6th of May was 
captured by aj French privateer. The captain and Fix teen 
were taken out of the {hip, and only the mate and One 
man left on board. The French put a prize-thafter and 
feverat men on boaTd to carry the {hip to France j but in 
the way thither, (he was retaken on the 43d of May and 
fent into Plymouth, where ihe arrived the 6th of June. 
The plaintiff, at -JfiuU, ms foon as he was informed of what 
had befallen his {hip, wTote oh the 23d of June to his 
agent in London, with dire&ions to abandon.—The 
agent, on the 26th of June, acquainted the defendant 
with the offer to abandon, to which the defendant an- 
fwered, < that he did not think himfelf bound to take to 

* the (hip, but was ready to pay the falvage, and all 

* other Ioffes and charges that the plaintiff had fuftained 
« by the capture.*—-On the 19th* of Augu/l the {hip, 
which had fuftained no damage by the capture 1 , was brought 
to London by order of the owners of the cargo and the 
recaptors, and the whole cargo delivered to the freighters, 
who paid tht freight without prejudice,—The queftion 
on this cafe was, 1 whether the plaintiff, on the 26th of 
June, had a right to abandon, and to Recover as for a 
total lofs -The court determined that he had no right 
to abandon, and foat he could recover as for a partial 
lofs only.—Lofd Mansfield , in delivering foe opinion of 
the court fidd,-*- (< The plaintiff has averred in his declara- 
tioni as the bafis of his demand for a total lofs, that, by 
the capture , the fify became w hbUy lofi to him* The gene¬ 
ral queftioh is, whether foe pTaifftiff, who, at "the time of 
his aftion brought, at foe time of his offer to abandon, 
and at foe time xd Ids liilhg dr ft apprized cjf any Accident 


having 


(?) Ihtcut% h.t. n 9, 5#. 
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having happened, had only, in truth, fuftained a partial 
ft/s, ought to recover as for a. total lofs. Ip fupport of the 
affirmative, the couqfel for the plaintiff infilled upon the 
four following points; i. That, by the capture, the pro- 
pertywas changed\ and therefore the lofs total for ever } 
a, That if the property was not changed* yet the capture 
was a total lof? *, 3. That when the finp was.brought into 
Plymouth, particularly on the 26th of June, the recovery 
'was not fuch as, in truth, cliangedJthe total into an average 
lofs} 4. That, fuppafing it did, yet the lofs having once 
been total, a right vejlcd in the infured to recover the 
whole, upon abandoningj which rjght could never after¬ 
wards be dive/led, or taken from him, by any fubfequent 
event.—As to the jirfl point: If the change of property 
was at all material, as between theinfujeer and the infured, 
it .would not be applicable to the prefent cafe *, becaufe, by 
the marine law received and pra&ifcd in England , there is 
no change of property, in the cafe of a capture, till con- 
demnation 5 and now by the a£l of parliament (a), in cafe 
of a ^recapture, the juspoJHiminii continues for ever. Many 
writers argue, between the infurer and the infured, from 
the djftin&ion, whether the property was, or was not, fo 
changed by the capture, as to transfer a complete right 
from the enemy to a recaptor, or neutral vendee, againft 
the former owner. But arbitrary notions concerning die 
change of property by capture, as between the former 
owner andjecaptor or vendee, ought never to be the rule 
of decifiop, as between the infurer and infured, upon a 
contra& of indemnity, contrary to the real truth- of the 
fa&, And therefore I agree, upon the fecond point, that, 
by the capture, while ft continued, -the fhip was -totally 
loft} hut it muft he admitted^property, in cafe 
of recapture, never was changed* but returned, to the 
fprmer owner.—The third pqint i depends, .as every quef- 
tipn. of this kind muft, um#i the particular pircutnftances. 

does not nece/purily {wow, th?t, frecaqfe there is a re¬ 
capture, therefore the lpfs^eaifs to be total. If the voy¬ 
age be absolutely loft, or not worth pursuing: If the fal- 


(rf $S>C*nv <~ ***§?*• 
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vage 


The property ia 
not changed by 
capture, till con¬ 
demnation But 
now the /u< pejt. 
hmtnti continues 
for ever. 


White the (hip 
11 in the hands 
of the enemy, 
(heis confident! 
as totally lof* t 
but th<* property 
revefta upon a 
recapture. 



$71 

In what cafet a 
lofs may be (aid 
to be total. 


Upon a recapture 
the properly icv 
turns to the on* 
ginal owner, 
pledged for the 
Salvage. 


' Though there 
have at one 
time been a to¬ 
tal lofs, the in- 
fured cannot 
abandon after 
the final event 
hai determined 
It to be only a 
paitial loft. 
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vage be very high; If further expence be neceffary: If 
the infurer will not engage, at all events, to bear that 
expence, though it (hould exceed the value, or fail of 
fuccefs: Under tbefe, and many other like circumftances, 
the iufured may difentangle himfelf and abandon, not¬ 
withstanding there w a8 a recapture. The Guidon (a), 
amongft other inftances, of a total lofs, where the infured 
may abandon, fays, “ If the damage exceed half the value 
of the thing infured: or if the voyage be loft , or fo interrupted 
that the purfuit of it is not worth the freight But, in the 
prefent cafe, the voyage was fo far from being loft, that 
it had met with only a fliort temporary obftru&ion j the 
fhip and cargo were both fafe ; the expence incurred did 
not amount to near half the value; and when the offer 
was made to abandon, the infurer undertook to pay all 
charges and expences which the infured (hould be put to 
by the capture. The only argument to (hew that the lofs 
had not, upon the recapture, ceafed to be total, was built 
upon a miftaken fuppofition, that the recaptor had a right 
to demand a fale, and to put a ftop to any further pro- 
fecution of the voyage. But that is not fo. The pro¬ 
perty returns to the owner, pledged to the recaptors for 
the amount of the falvage. Upon paying this he is en¬ 
titled to reftitution. The recaptor in this cafe had no 
right to fell the (hip. If they had differed about the 
value, the court of admiralty would have ordered a com- 
miffion of appraifement: It was the intereft of all par¬ 
ties that the (hip (hould forthwith proceed to London . 
Had the recaptor oppofed it, or affe&ed delay, the court 
of admiralty would have made an order for bringing her 
to her port of delivery, upon reafonable terms. There¬ 
fore it is clear that, on the 26th of June, the (hip had 
fuftained no other lofs than a fliort temporary obftru&ion, 
and a charge which the defendant offered to pay.—As to 
the laft point t The plaintiff’s demand is for an indemnity. 
His ail ion, then, mud be founded on the nature of his 
damnification, as it really was, at the time of the aition 
brought. It is repugnant, upon a contrail of indemnity , 


(a) Ch .7,' § 1. 

to 
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to recover as for a total Iofs, when the final event has 
determined that the damnification is, in truth, an average 
lofs. Whatever undoes the damnification, in whole or 
in part, muft operate upon the indemnity, in the fame der 
gree. It is a contradiction in terms to fay that an a&ion 
will lie for an. indemnity, when, upon the whole event, no 
damage has been fuftained.”—To illuitrate this, and to 
Ihew that, by the common law, the injury being repaired 
before the a£tiotv was brought, is an anfwer to the aCtion, 
he put the cafe of an aCtion of wafte brought againft a 
tenant, after he *had repaired (a) \ and of an aCtiou 
brought by a fureiy fued to judgment, againft his prin¬ 
cipal, after the principal had paid the debt and cofts, 
and entered fatisfaChon on record. He then fa id j—• 

“ But, in the prefent cafe, the notion of a vetted right in Time is no 
the plaintiff to fue as for a total lofs, before the recapture, newt*** for a 
is only fi&iiious and not founded in truth: For the infured [ olal ' ,n 

• ' , ' infured, having 

is noi obliged to abandon, in any cafe. He has an elec- a right to ahan- 

tion. No right c.m veil, as for a total lofs, till he has ^"> ,a **• 

made that election. He cannot cle£t before advice is 

received of the lofs ; and if that advice {hew the peril to 

be over, and the thing infured in fafety, he cannot ele£fc 

at all; becaufe he has no right to abandon when the tiling 

is fafe. \\ riters upon the marine law are apt to embarrafs 

general principles with the pofitive regulations of their 

own country: But they feem all to agree that, if the thing 

be recovered before the moifey is paid, the infured can 

only be intitled according to the final event (b ).—In the 

cafe of Spencer v. Franco (c), thpugh upon a wager p*fiiy, 

the lofs was held not "to be total, after the return of the 


{hip in fafety; though {he had been feized, and long de¬ 
tained by the King of Spain t in a time of a&ual war.—- 


In the cafe of Fitzgerald v. Pole (d), though upon a wager If * fjjip be re- 
policy the majority of the Judges, and the Houfe of i on# (ti u nt ion. 
Lords, held there was no total lofs} the lhip having been “ " * ‘“‘“J 

reftored before the end of the four months, the time for WJgtT polity. 


(a) Vid. Co. Lit. 53, a.— -— (b) Vid. Roruct , Not. 50, 

fup. 563. — ....—(f) Sup. 514.———(</) 5 Bro. Pari. Ca. 131, 
inf. 


which 
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which (he was infuTcd.-—The prefent attempt it the firft 
that was ever made to charge the inftner, as for a total 
fofs, upon as inttrtfl policy, after the thing was reco¬ 
vered : And it is (aid, the judgment in Gofs t. Wither* 
gave rife ter it.*'—'Here he recapitulated due grounds of 
the judgment in that cafe (a), and proceeded thus,— 
M But it is faid that though the cafe of Go/s v. Withers 
was entirely different, feme part of the reafoning war¬ 
ranted the propofition now inferred by the plaintiff from 
it. The great principle relied upon was, tfyat, as between 
the infurer and infured, the contract being an indemnity, 
the truth of the faSs ought to be regarded | and there¬ 
fore there might be a total lofs by a capture, which could 
not operate a change of property *, and a recapture (hould 
not 1 elate by fi&ion, like the Roman jus pofUiminti, as if , 
the capture had never happened, unlefs the total lofs was 
in truth recovered. This reafoning proved, i converfi, 
that if the thing, in truth was fafe, no artificial reafoning 
(hall be allowed to fet up a total lofs. The words quoted 
a f flige in t'»e at the bar were certainly ufed (b), * that there is no book, 
judgment otGYj , ancient ox modem, which does not fay that, in cafe of 
pL Kid. < the (hip being taken, the infuTed may demand as for a 

• total lofs, and abandon/ But the propofition was ap¬ 
plied to the fubjeft matter, and is certainly true, provided 
the capture, or the total lofs occafipned thereby, continue 
to the tints of abandoning, and bringing the affion. T he cafe 
then before the court did not make it neceflary to fpecify 
all the reflri&ions. But I will read to you verbatim , frtfm 
my notes of the judgment then delivered, what was faid, 
to prefent any inference being drawn beyond the cafe 
then determined/’—Herehe read feveral paffages from bis 
argument in Gofs v. Withers, which is fully fet forth in 
the foregoing account of that cafe, and then proceeded s 
—■« From this way of reafoning it by no means fallowed, 
that if the (hip and cargo had, by the recapture been 
brought fide to the port of delivery, without having fuf- 
tained any damage at all, the infured might abandon. 
But without dwelling longer upon principles or sutho- 


(*) Sup. $68.——(£) Vid. fup. 569. 
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utiesdi tfcevpimfoqiiinmjof ffRa-pfs$tft quefciati are de- 
cifivqi tH iflcit fly aJ Hi jqMhatyty ma» ^ukWgfft r to abto- 
dooi *««a jppflb oMcuoiftanv'edilWje" thcnprafei** buftifdr roy Jg « not i«ft, 
opa aC tjvdS4&fon***d$qfa#r bdta,ufe h*< has ot^rioi'to be 
ortea&fy thb *seto beta* the flrtginifc price. < d to 

Th^4»i||r^£3^^\4hTcli/(^ ha»ke. ft the mtcreft of tite 
patty$o ^^gOt^ahSadoa^bre oonclafiteogaioft *lbwiOg 
it. p l£ 'tNgmladfibtt bb*fue,Ti6e l ffe^Mf irfadernntfiiBd 
by bdteif.pivLAo charge "be has.been* put to, by the»cap- 
tura. ' If', hfchm'wvertvakied,- he will be % gainer, if he 
be penhitted tp "abandon; and he can'only defire it be- » 

caufe he-hai oven-valued. This *was avowed ‘Upon the ^\\ 

firft argument} and that very rfcafmr. iiMconclufive agamft 
its being 1 aM©We*L The’lnfuier* by the marine law, The wfurer 
ought never tSp pay WV upou i cotftraft of mdcniriity ol, ? ht iHver *® 
than the vatae of the k>fs; and tile vnfored cHighfnever u, J c Wi/Vonte 
to receiva x^ore. "Therefore, if there Were octafiort to ro- * ls > nor n,L m - 

luted re».c ve 

fort to ithat {argument, the eemfcquenoe of the defermi- mote 
nation would alone be fufficient upoh 'the 1 prefent'orca- 
fioTU But,'’upon: pruifrpie, thtd flftion could*not be main¬ 
tained as dqr a total loft, if the qucftioTtwcrc to be judged 
by the ftrtfkdfcrulesio£the common low: Much Ifefa cart 
it be ^ fop ported ■d’ora total-lofs, as the 'qufedaon’oti^ht to 
be decndpd*by the hinge prin&iplegiof'Tfte marine 5 law, 1 ac¬ 
cording t$ the fobitoittal intent 6 f tho> £t>fltra£lf/- tqid the 
real truth of the fS£& THfe jft , opbffy,Hni daily nego¬ 
tiations of itmrehkntrtnfght nolrto depend upon’fubdeties 
and butXupon-nil'es'eafilyTearn^d &nd eirfily* re¬ 

tained yW&atife*. tilery a+c tRe cfiflales of ccmbrtftn ftnfe,‘ 
drawn firortf thri^trtfth of fee Cafe. If'tRte^qbeftion depeifd 
upon thd falftp tfvtfcy lnafl taM* Judge of the'nature of the 
lofs, before dhc moftey“be' £aiH ?-* 4 BCd, if It 'depend upon 
fpecilihti*e' l kfifiefhe)itsi from lid lW ~df naridhs, or the 
Roman JAi y^/ff/l^i 90 f 1 ctnfcfrf hffi§ j l flfe t (?K'tege^ of fHefting, 
of propSH^f i c ifd w&Ad&rmcfchkklfo& fti Kh£d£rk, whin 
doftors IfiV^difl^C^upofi 5 fhd fufcj e&’ l frd& Hie beginning, 
and hav£* rfertiiyft ^ftfeA.-^fo o8v^fte*tbo Rtfge an infe¬ 
rence bekig' <hrfW 4 t¥lcffiHthiS- ) dfct^riainatidn, I delire it 
may be underftood, that the point here determined is. 

That the plaintiff upon a policy can only recover an indemnity , The inferred cm 

voi. m. r «™*»f sLr;"ta 
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Iiii lofs at the . act or ding to the nature of his cafe , at the time of the afliott 
t!™n bvluKht/or brought , or, at moJl t at' the time of his offer to abandon. We 
offer tuaiMudJii. gi vc iio opinion, how it would be, in cafe the IJjip and 
' goods were reftored in fafety between the offer to abandon 
and 1 the action brought, or between the commencement 
If, after a total of the aftion and the. verdift: And particularly I defire 
pYid.Yi.e ftTip'be that it tnay not bi inferred, that in cafe the fhip or goods 
rertnre«i, the in- fhould be reftored, after the money is paid as for a total lofs t 
he obliged to re. the mfurer could compel the in fured to refund the money 
fund ’ Snd take the iliip or goods. That rafe’ »s totally different 

from the prefent, and depends throughout, upon different 
reafons and principles. Here, the event had fixed the 
lofs to be an average lofs only, before the a&ion brought, 
before the offer to abandon, and before the plaintiff had 
notice of any accident} confequently before he could 
make an eleftion. Therefore, under thefe circumftances, 
we are of opinion that he cannot recover for a total lofs, 
but for an average' lofs onlyj the amount of which is af- 
certained by the jury—The judgment mud be entered 
\jp as for the average lofs ftated in the cafe 5 viz. 1 ol. per 
cent” 

If, upon a re- The following cafe will fhew that if, upon a recapture, 
tan'uu the nlip the captain find that the voyage - < annot be purfued, and, 
beiligYu bert* to a ^t n g fairly for the benefit of all concerned, he fell the 
be done for all fhip and cargo to pay the falvage, and thereby put an end 

concerned; tne , .... . , , 

ii.furrd may > to the voyage ; the infured may abandon, and recover as 
abandon. for a total lofs. 


Mtlltw.Fkichcry 
D»ug *19. 


A fhip and freight were infured from Montferrat to Lon¬ 
don :—The fhip was taken on her voyage on the 23d of 
A ibip and Mtfv bv two American privateers, who took the captain 

tured and re- and all the crew, and part of the cargo, (which confiftcd 
puYiYpoin of fu g aTS )> out of her; and alfo took away the rigging, 
wh lhe f C T ,, "f was afy^wards retaken, and carried into t New fork, 
both and puts where the captain arrived on,the 23d of futie, and, taking 
voyage 1 ; Ynd'ln poflcflion of the fliip, found that part of. what had, been le|t 
th a f*h° on k Qar< * of the cargo, was wafhed overboard } that, 57 
judgment 0 for hogfheads of what remained were damaged, and that, the 
cwirYmed'-°The was ^ ca ^v» ***<1 could not be repaired withput ifji- 
infuied m?y loading her entirely. The owners had no ftorehpufe at 
demand’a? 7 or * New Tgrk. No failorg were to be had there j and the only 
utJhfi.- * > *" ‘ mc thpd 
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method he had of paying the falvage, was by fale of the 
fhip or part of th,e cargo. He did not know of the in- 
furance. The expence of repairing the fhip would have 
exceeded the freight by more than iool. There was art 
embargo on all vefl'els at N*w York till the 27th of De¬ 
cember y and his fhip ought to have arrived at London in 
July Upon confulting with his friends at New Yori t 
he rcfolved to fell the fhip and cargo, as the moft prudent 
flep for the interefl of his employers. The cargo was 
accordingly fold and paid for. The fhip was alfo con¬ 
tracted for; but the perfon who agreed to buy her ran 
away; and the captain left her in a creek near New York> 
and returned to England , where he arrived in the February 
following, and informed the plaintiff of what he had 
done. The plaintiff immediately claimed from the un¬ 
derwriters as for a total lofs, and offered to abandon.— 

. The underwriters refilled this claim. The infured brought 
an action on the policy, claiming as for a total lofs. The 
defendant infilled that it was only an average lofs.— L6rd 
Mansfield \ who tried the caufe, told the jury, that if they 
were fatisfied that the captain had done what was bejl for the 
benefit of all concerned , they mull find as for a total lols. The 
jury found a verdidl according to this direction; and 
upon a motion for a new trial, the court were clearly of 
opinion that the plaintiff had a right to abandon , and claim 
as for a total lofs.—Lord Mansfield faid ;—“ On the trial 
of this caufe, it did not appear to me that there was 
any queftion of law, and no cafe was’aficed for. It was 
impoffiblc to aik for one till the fails were afeertained; 
and when afeertained, it would havo been impofliblc to 
Hate them In any way which coufd have left a doubt on 
the law. It was not contended that a capture necejfiirilj a capture Joe* 

amounts to a total lofs, as between infurer and infured; am^nV^oTrw- 
nor, oh the other hand, that, on a capture and recapture, ui lofs; nor 
there may not be a total lofs, though there remains foinc pr'ventTtVbemj 
material tangible part of the fhip and cargo. Neither tctnL 
was it contended that the captain has an arbitrary 
power, by his ow r n ail, to make the lofs either partial 
or total, as he pleafes. The quellion is fimply this, 
whether the confluences of the capture were fuch as, 
notwithftanding the recapture, oesafioned a total obfiruc - 

H 2 tion. 
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tion of the voyage, or only a partial foppage,' as in the . 

cafe of Hamilton v. Mendez (a). In that cafe, and in Go/s 

v. Withers (b), great ftrefs was laid on the fituation of 

the Ihip and cargo, at the time when the infured had 

notice , at the time of the offer to abandon , and at the 

time of the aft ion brought . No cafe fays, that the bare 

exigence of the hulk of the fhip prevents the lofs being 

total. The cafes where the infured may abandon are, 

in what cafes < If the voyage be loft; or not worth purfuing; — If the 
the infu.cd may . . . , • , rjr , , , 6 * 

abando 1. « * falvage be high ;—If further ex pence be necelfary ;— 

* If the infurer will not, at all events, undertake to pay 
«that expenee (r), 8ce.’ Here, at the time of the cap¬ 
ture, there usere no hopes of a recovery *, no friend’s fhip 
in light} no means of refiftance ; all the crew taken out, 
and part of the cargo and the rigging alfo taken away. 
xWhen the (hip was retaken and brought to New York, 

' it dill continued a total lofs. Neither the infured nor the 


infurers, had any agent in- the place. The court of ad¬ 
miralty mud have prooeeded fecundum tequum et botmnt, 
and might have fold her for the benefit of thofc concerned. 
When the infured fird had notice and offered to abandon, , 
and when the adtion was brought, it was dill a total lofs. 

. The voyage was abandoned, the cargo fold, and the Ihip 
left to be fold. The only anfwer the defendant makes, 
or can make to this, is, that the lofs was total, indeed, 

• but the captain made it fo by his improper condudf ; for 
that, on his taking pofleftion' of the Ihip, the lofs became 
partial, and that he ought to have purfued the voyage. 
The captain has But was this defence true in fadfc ? The captain, when he 
thority to do the cam® to New York, had no exprefs order, but he had 
belt he can for an implied authority,'from both fides, to do what was 
concerned, and right and fit to be done, as none of them had agents m 
bound fU by P his t ^ ie P^ ace * And for the confequencei of whatever it was 
»As. right for him to have done, if it had been his own fhip 

and cargo, the underwriter mud anfwer ; becaufe this is 
within the contra& of indemnity. Suppofe there had 
been no infurance, what ought the captain to have done ? 
1. As to the cargos According to the courfe of the voy¬ 
age, the fhip fhould have arrived at London ia fuly. On 


(a) Sup. 57a,«-*—($) Sup. 167.—*-(c) Vid. fup. $< 5 a.. 

the 
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the capture, part had been taken out, fome had been . 
waflied overboard, fome damaged, and the whole, from 
the leakinefs of the vefiel, in a perifhable ftate. There 
were no ftore-houfes, nor could the Ihip proceed in the 
ftate (he was in. The crew was gone, and an embargo 
laid on till December. What! (hall a cargo, which was 
intended to arrive at London in July , be kept in a peri fri¬ 
able ftate at New York , in a leaky veflel, till December P 
1 . As to the Jbip .• It was certainly better to fell her than 
to bring her to London . There was no crew belonging 
to her, and (he had no cargo. Even if all the cargo had 
been left, the expence of repairs would have exceeded 
the freight. If (he had been brought home, the expsnce 
of bringing her might have been more than what (he would 
have fold for in London. It has been faid, that the da¬ 
mage would not have fallen on the underwriters; but the 
argument drawn from thence is ? fallacy, for that circum- 
ftance goes to determine it to be the intereft of the in- 
fured to abandon the voyage. The queftion is, what did 
the owner fuffer by the capture ; and it appears that he 
fuffered fo much that it was not worth while to purfue 
the voyage. The whole voyage was loft. As the cap¬ 
tain did not know of the infurance, he had no temptation 
to give the turn of the h ale to the one fide or the other. 

I left it to the jury to determine whether what the captain 
had done, was for the benefit of the concerned. If they had 
found that it was, in words, where would have been the 
queftion of law ( a\ ?" 

So, if the (hip be fold by the captors, and the captain jf t j, e captain 
a&ing as agent for the owners, purchafe the (hip on purchifcthefhip 

° , - frum f e captor* 

their account} this (hall be confidered as a recovery of for account of 
the (hip for the owners, and the money thus paid, as fal- ^..cy " pjVd ''i* 
vage; spwL if the voyage can be profecuted, this , is only a on *y •* 
partial, and not a total, lofa. 

Thus .—A (hip infured for fix months, was captured v. 

and carried into Chari flown, where (he remained upwards £^237. ■ j! ‘ 

(a) In Plautamour v. • Staples * fup.169, Mr. Juftice Buller 
idopta this do&rine, viz. that the iafurers are bound by the a£ts 
of the captain, when Jhe does what be deem bejl for the benefit of 
all concerned* 

H 3 
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of a month, and then'was fold by the captors, and pur* 
chafed by the captain for account of the original owners.— 
In an action on the policy, the defendant paid 6 o\.per cent. 
into court, a6 for a partial lofs.—The plaintiff contended,' 
that the fhip having been captured and fold by the cap¬ 
tain, after fhe had been a month in their pofteflion, this 
was a total lofs.—Lord Kenyon , who tried the caufe, held 
that this was only to be confideredas a-partial lofs,. and 
that the owners could not abandon. He confidered the 
captain as agent for the owners, recovering the vcffel upon 
their account, and the price as a kind of falvagc, the 
amount of which would be thd lofs fullained, and which 
only conflitutcd an average lofs. He admitted, however, 
that when the fhip had sjpeen captured, and was carried 
into port, in the enemy’s pofielfron, the infured might, 
at that period, have abandoned. But not having aban-r 
doned till after the. fhip was recovered, they could now 
only go as for a partial lofs.—-The jury found a verdi£t 
according to-this direction. 

Having laid before the reader the authorities upon ques¬ 
tions of abandonment upon lofles by capture and arreft 
of princes, we will now proceed to conftder, 


a. Of the right of abandoning in other cafes . 


Shipwreck is 
considered as a 
tptai lofs. 

/- 


But a ftrsnding 
is not, of itfclf, 
deemed a tout 
luff. 


Shipwreck is generally a total lofs. What may be faved 
of the fhip or goods is fo uncertain, and depends fo much 
on accident, that the law cannot diftinguifh this from the 
abfolute definition of the whole. The wreck of the fhip 
may remain and may be faved, but the fhip is loft. 
thing is faid to be deftroyed when it is fo broken, disjointed, 
or otherwife injured, that it no longer exiits in its origi¬ 
nal nature and eftence. So, the goods may remain ; but 
if no fhip can be procured in a reasonable time, to carry 
them to their place of deflination, the’ voyage is loft, and 
the adventure fruftated. 

But the mere Jlranding of the (hip is not, of itfclf, 
deemed a total lofs, fo as to entitle the infured immediately 
to abandon. If, by fome fortunate accident, by the ex¬ 
ertions of the crew, or by any borrowed affiftance, the 
(hip be got oft and rendered capable of continuing‘her 

voyage. 
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voyage, it is not a total lofs, and the infurers are only 
liable for. the expences occafioned by the Arapding* It 
is only where the ftranding is followed by, Jhip'wrcci , or in 
any other way renders the fliip incapable of profccuting 
her vpyage, that the iDfared is entitled to abandon (a). 

It is a rule that, to entitle the infured to abandon, there 
muft have been, at fome period of the voyage infured, or 
during the continuance of the rifle, a total lofs} and the 
following cafes will (hew that no partial lofs, however 
great, occafioned* by the perils of the fea, can be turned 
into a total lofs. 

^ * 

An infurance was made on the flvp Friend/hip from Wy~ 
burgh to Lynn. —In an a&ion on the policy, the defendant 
pleaded a tender of 4SI. —Tht^laintiff claimed as for a 
total lofs, and upon the trial of the caufe, it appeared 
that the fliip had fuffered fo much in her voyage, that 
when (he arrived at Lynn , flie was not worth repairing. 
The damage, however, fuflained by the fhip, did not ex- 
ced 481 per cent, the fum which the defendant had paid 
into court upon his plea of tender.—Upon this cafe the 
defendant infifltd that this was a partial, and not a total, 
lofs, and that therefore the plaintiff had no right to aban¬ 
don.—The court were clearly of opinion that the owner 
cannot abandon 1 , but in the cafe of a total lofs, and that 
they could not determine that there had been a total lofs , 
when the jury found that there was only a lofs of 48I. per 
cent. —Mr. Juftice Ajhurjl faidj “ It will be making the 
infurers anfwerable for the goodnefs of the fliip, if they 
are held liable for more than 48I. per cent. It is Hated that 
the fliip was not worth repairing ^ but non conjlat that, if 
the flnp had not received any damage during the voyage, 
flie would have been worth repairing: And though fhe 
was not in a found flate, yet fhe had been 24 hours in 
fafety •,* and the jury having afeertained the amount of 
the damage (he has fuflained, I cannot fay that the 
plaintiff ought to recover more.”—Mr. Juftice Buller faid, 
ft Nothing can be better eflablifhed than that the owner 
pf a fhip can only abandon in the cafe of a total Jofs hap- 


N > partial I fs, 
huwevci great, 
can be tumid 
brio a total lofs. 


4 

1 

C..rg.n)et v. St. 
li/ubc, I T. R. 
187. 


A'.bipperl,« med 
i.ei but 

w; 1 fu da rt'£cd 
ns not to bt* 
wuitii if pa 1 mg ; 
yo, .is thr <ia- 
mapr «m» onljr 
elt-rr to at 48 
ji,-r ce~.t, tti s is 1 
»■ -I a Dial lofs, 
>1,0 tni mitned 
cannot aban¬ 
don. 


(a) Vid. Emerig. tom. 2, p. 1J80. 


H 4 


pening 




Fitrttcaux v. 
Jirndiry, ii. R. 
£,Jt 20 C 11 J 
l*ark 166 


A fhip, i»lu:cd 
for fix i.)niitl>V| 
recnvis a” inju- 
17 tvithta tht 
tsKt j and the 
captiin being 
u.iabie (u get 
her rcpslitd, 
lells her, after 
tht time : C'l'i* 
it jjHly a partial 
lofs. r 


J't/rgerta'J V. 
Pnh, c, Brn. 
I’.iil. Ca. 13 if 
tFv't J, 641- 


A piivatcer, > «n- 
iurcci for tour 

'■jvOiltl tifrtejHqf 
m tr>gi 13J 


Of Abandonment [B. I'., 

pening at fotnt period or other of the voyage ; which cannot 
have happened in this cafe, -as the jury have exprefsly 
found thar the lofs amounted to 48I. per cent. In the cafe- 
of Jenkins v. Mackenzie , though the (hip was brought 
into port, yet the capture, as between the infurer and the 
injured, was a total lofs. The true way of confidering 
this cafe is, that it was an infurance on the Jhip,for the voy¬ 
age •, and if either the {hip or the voyage be loft, it will be 
a total lofs *, but here neither was loft. The cafe of Ha¬ 
milton v. Mendez (a) is decifive.” , 

Thus : --The fhip Prince of Wales was infured, * In 

* port or at fea, for lix months from the 18th of July 

* 1 777*'—She was in government fervice, and bound 
from Cork to Quebec. Sl^arrived there ; but the feafon 
being *ar advanced before {he was ready to return, {he 
wasremoved into the bafon ; from whence on the 19th 
of November (he was driven by a field ©f ice, and damaged 
by running on the rocks. Her condition could not be 
examined into, till the April following, after the expira¬ 
tion of the policy. She was then found to be bulged, 
and much injured, but not irreparably fo. In the pro- 
grefs of the repair, difficulties arofe for want of mate¬ 
rials i and the captain, after confuting the mer hants and 
agent in the place, fold her. An account of the lofs was 
made up, charging the infurers for the whole amount, and 
crediting them for the money for which the fhip was fold, 
as falvage.—Lord Mansfield , at the trial, faid,—“ The 
great point in the cafe is, whether there he a total lofs occa¬ 
sioned by this accident. It is a new queftion, upon which I 

* {hall referve a cafe for the opinion of the court.”—A cafe 
being referved, the court, alter argument, were of opi¬ 
nion, that the fhip fhould be confidered as damaged, on 
the 19 th of November, but not totally lift. —Lord Man field 
faid, the juftice o'f the cafe feemed to be that the lofs 
in November fhould be taken as an average, not as a 
total lofs. 

So, where the Good Fellow privateer was infured, « At 
‘ and from .Jamaica on a cruife for four months, valued 


* at 


(a) Sup. 57a. 
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* at (oool. without further account, andfree from average.' 
—Upon a fpecial verdict it appeared, that while the pri¬ 
vateer was on her cruife, and within the four months, the 
crew mutinied againft the captain and his officers, and by 
force carried the {hip to Jamaica, and, befoie her arrival - 
there, by force, feized the boat, fire-arms, and cutlafles, 
carried them off, and deferted the fhip, whereby the 
voyage and cruife were prevented and loft.for the remain¬ 
der of the four months; that die (hip arrived at Jamaica , 
but not till after <the end of the four months.—Upon this 
cafe the King’s Bench gave judgment for the plaintiff.— 
Upon a writ of error, the Exchequer Chamber unani- 
moufly reverfed that judgment j and the Houfe of Lords 
confirmed the judgment of r^ycrfal, being of opinion, 
with the majority of the judges, that the infurer, being, 
by the terms of the policy, free from all average, the 
plaintiff could not be entitled to recover but in cafe of a 
total lofs; and the fhip being found, by the fpecial ver¬ 
dict to be in good fafety, at her proper port, at and after 
the end of the four months, for which the infurance was 
made, there could be no lofs (a). 

If, by any accident or misfortune, the fhip be prevented 
from proceeding on her voyage, and the voyage be thereby 
loft j this is a total lofs, not only of the {hip and, freight, 
but alfo of the cargo, if no other {hip can be procured to 
carry it to its port, of deftination. 

Thus:—An infurance was made on the fhip Grace , her 
cargo and freight, * At and from Tortola to London } 

1 warranted to depart on or before the ift of Augttjl 1781. 

* The ihip valued at 2,4701. the cargo at 12,4001. and 
4 the freight at 2,250!. j at 25 guineas per cent, to return 


1 (a) It has been faid {Park, 170.) that cafes like the prefent 

can never arife again, becaufe it originated in a wager policy, 
which is prohibited by law.—The policy, in this cafe, can fcarcely 
be faid to have been a wager-policy: It was rather a valued 
policy, free from average: But it muff be recollefted that there 
is in the ftat. 19 G. II. c. 37, a provifo to exempt privateers- 
from the operation of the firft claufe, which prohibits infurances 
intereft or no intereft; and therefore the policy in this cafe would 
be a good and valid policy at this day. 
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forced into port 
by a mutiny of 
the ciew, but is 
in fafety at her 
port after the 
four months are 
expired:—The 
infuied can re¬ 
cover for no 
lofs j—not for 
an average lofs, 
becaufe the in- 
furan>:e was free 
from average; 
and not for a 
tot at /»/*, becaufe 
it was only an 
average lofs. 


But if the voy¬ 
age be toil, 
from whatever 
caufe, it is a to¬ 
ut lofs. 


Manning v. 
Ncvin ham, B.R, 
Tr. zz G. ill. 
MS- 


On a voyage 
from Tor tola to 
London , the (hip 
by fea damage t> 
obliged to put 
back on the 
third day, and 
cannot be re¬ 
paired there, 
and no other 
Chip can be got 
for the cargo 
This is a total' 
lofs of the (hip, 
frright, and car¬ 
go, and the in¬ 
jured may aban¬ 
don. 
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* lo per cent, if flic departed with convoy from the 

* Indies , and arrived; fA*y£/p, freight , goods warranted 

4 free of particular average.' —The ftiip and cargo had 
been a Dutch prize, condemned at Tortola \ but during 
four or five months that (he ftaid there, was never un¬ 
loaded. Oa the ift of Augufi the whole fleet of mer¬ 
chantman, with their convoy, got under weigh* but 
not being able to get clear of the iflands that day, they 
«ame to an anchor during the night, and the next day 
cleared the iflands. About ten o’clock thajt day, feveral 
fqualls of wind arofc, which occafioncd the (hip td drain 
and make water fo fall, that the pumps were obliged to 

, be yrorked; and on the 3d the captain made a fignal of 
didrefs, and was obliged to return to Tortola. On her 
arrival there, the captain made his protefl ; and a furvey 
was had, by which die fhip was declared unable to pro¬ 
ceed to fea widi her cargo, upon a London voyage, and 
that fhe could not be repaired in any of the Engiijh iflands 
in the IVefi Indies. There was no evidence of any fpeciat 
damage to die cargo,which was fold for a fum, within 700I. 
of the value. The owners purchased two thirds of it* the 
greatefl part of which might have been fent home and fold 
at a great profit. The inl'ured claimed as for a total lofs 
on the-Chip, cargo, and freight. At the trial, though the 
cargo was warranted free from average, yet it feemed 
dangerous fo permit the infured to abandon, and thus 
turn an average into a total lofs. The jury, however, 
thought the infured entitled to what he claimed, and 
found accordingly*—Upon a motion for a new trial, the 
court, upon full confideration, -were of opinion that the 
▼erdifl was right and ought to (land.—Lord Mansfield 
faid,—“ At the trial, my prejudices were in favour of the 
underwriters j but upon better confideration, I agree with 
the reft of the court that the jury did right. If by the 
perils infured again fl t the voyage be lojl and gone , it is a total 
lofs t otherwife not . The fhip received an irreparable hurt 
within the policy, which drove her back to Tortola t where 
only two fhips could be had, both together not capable of 
taking tKe whole of the cargo on board. The voyage 
was fo completely loft, that no (hip could be gotj and the 

infured were unable to fend that part of the goods which 
2 they 
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they had purchafed, forward to England ; and yet no 
body bought but to fend to England, If the voyage 
could have been contiuued in another {hip, there might 
have been freight pro rata. But it was admitted that 
there was a total lofs on the freight, becaufe the (hip could 
hb't perform her voyage } and the infured were not to 
wait till {hips <?ould be had. The fame argument applies 
to the {hip and cargo. This is a contraft of indemnity, 
and the infurance is that the fhip {hall come to London . 

Introducing niefc diftindlions is inconvenient and dange¬ 
rous. Upon turning this cafe in every view, the court arc 
of opinion that the voyage was totally loft j and this is the 
ground of our determination.” 

But though the voyage be loft,yetj if this have not been It mn only be 
occafionedby the happening of any of the perils infured within*" 

sgainft, it will not be a lofs within the policy. As if, t c policy, 
in the courfi of the voyage, the captain be informed 
that the port of deftination is in the hands of the enemy, 
or {hut againft {hips of his nation, this will afford no 
ground for the infured to abandon (a), and though the 
cargo, being of a perifhable nature, is loft in confequcnce 
of the difappointment ( b ). 

If a cargo be damaged in the courlc of the voyage, and If a cargo be 
it appear that what has been faved is lefs in value than hc^leducrtT* in 
the amount of the freight; this is clearly a total lofs. Wue ■e r » 
This dodhine is warranted not only by the paffige from n wVi'bVa'louI 
Le Guidon which has been already cited, but alfo by lofl ' 
the opinion of Lord Mansfield in the cafe of Gofs v. 

Withers (r), and by that of Lord Hardwicke in the fol¬ 
lowing cafe. 

An a diion was brought on a policy upon com for JtsyfM v. 

2001. but of the value of 217 1., the defendant having 
fuffered judgment to go by default, upon the execution 
of a writ of enquiry, before Lord Hardwicke , C. J. it 
appearing that the corn, being damaged, was fold for only 


[a) Per Lord Ellenborough at N. P. in LubbeclRow¬ 
er oft t fup. 220. . — (b) K.Hadlinfim v. Robinfon, fup. 218. 

- (0 Vid. fup. 567. 
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671., and the freight came to 801.—Upon this, the 
queftion was, whether, as the freight exceeded the fal- 
vage, this was not to he confidered as a total lofs. For 
the plaintiff it was infilled that he ought not to be in a 
worfe Situation than if his corn had gone to the bottom; 
for then he would have had no freight to pay ; but now 
that the voyage has been performed, whereby freight is be¬ 
come due/ he has a right to apply the falvage to difehage 
it. It was proved to be the ufage, that, where the fal¬ 
vage exceeds the freight K to deduct the freight out of the 
falvage, and make up the lofs upon the difference.—For 
the defendant it was infilled that, as his infurance was 
upon the corn, and the whole did not perilh, he ought, 
in making up the lofs, t£> dedudl the falvage: But no 
inllance could be Ihewn, on either fide, of an adjullment 
where the freight exceeded the falvage.—The Chief Juf- 
tice was of opinion that, within the reafon of deducing 
the freight, where the falvage exceeds it, the plaintiff, in 
this cafe, where it fell fhort, was intitled to have it con-, 
fidered as a total lofs. The jury found according to this 
direction (a). 

In France the diftin&ion is this: In cafe, of lhipwreck, 
the infured may abandon, though the goods be recovered 
-and carried to their place of deftinatiOn, becaufe goods 
thus faved are generally in a bad and unmarketable con¬ 
dition. But if the Ihip become unnavigable, the infured 
cannot abandon the goods, if by any other {hip they may 
be conveyed in time to their place of deftination ( b ). 


(4) This cafe was before the year 1749, when the common 
memorandum was introduced into policies, that corn, &c. 
Should be fr^e from average, unlefs general, or the Ihip be 
ftranded. Vid. Mafon ▼. Scurray, fup. 22 ( 5 . where, in a fimilar 
cafe. Lord Mansfield held it to be but a partial lofs, for which, 
as that cafe was upon a policy with the common memorandum, 
the infurer was not liable. ——(£) Emerig. tom. 2. p.187, iSS. 


Sell. 
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Within what Time the injured may abandon . 


IF by any of the perils infured againft, the (hip and 
cargo be loft for a time, or the voyage be loft, fo as to 
afford no prefent profpea of faving the one, or profecut- 
ing the other with effea, this, while it lafts, amounts to 
a total lofs, and the infured may abandon; but he is not, 
as we have already feen (a), in any cafe, bound to aban¬ 
don. He may chufe whether he will take vrtiat can 
be faved, and demand as for a partial lofs, or abandon, 
and claim as for a total lofs. A lofs may be total in its 
nature, and fuch that no fubfequent event can render it 
partial; another, which at firft (hall be deemed total, may, 
by fubfequent events, become partial. If the infured, 
“while he has a right to confider the lofs as total, ele£k 
to abandon, this will fix the nature of the lofs; and no 
fubfequent event can render it partial. It feems reafon- 
able and necefiary, therefore, that fome time fhould be 
fixed when the degree of refponfibility of the underwriter 
fhould be afeertained. The infured muft not, by treat¬ 
ing the accident for a time as a partial lofs, take the 
chance of making the beft of it for himfelf; and when 
he finds that it will not anfwer, attempt, by abandoning, 
to turn it into a total lofs. . In feveral maritime ftates 
on the continent, pofitive regulations have been eftablifhed, 
limiting the time, after a lofs has happend, within which 
the infured may abandon. In France, Spain , and Holland, 
the times are limited by law, according to the diftance of 
the place where the lofs happens, within which the aban¬ 
donment muft be made (b). 

But the times thus limited muft often prove either too 
long or too Ihort, and frequently occafion great lofs and 


{a) Sup. 564.—*-—(£) Vid. Ord. de la mar. h. t. art, 48, 
49 { a Mag. 4 p$. 
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inconvenience either to the infured or the infurer. In 
England wc have no fuch pofitive regulation, nor any 
time limited by law fqr abandoning; Our courts have 
laid down a rule, which feems better fuited to the prac¬ 
tice of commerce, and more likely to prevent frauds than 
thofe we have juft alluded to. This rule is, that as foon 
as the infured receives advice of a total lofs, he mud 
make his ele&ion whether he will abandon or not: If 
he determine to abandon, he muft give the underwriters 
notice of 'this within a rcafunable time aljter the intelli¬ 
gence arrives; and any unneceflary delay in giving this 
notice will amount to a waver of his right to abandon; 
for unlefs die owner do fome a£t, fignifying his intention 
to abandon, it will be only a partial lofs, whatever rnay be 
the nature of the cafe, or the extent of the damage (a); 
unlefs, indeed, it be in effect total. This rule, which 
has been long eftablifhed, is analogous to the general prin¬ 
ciple of the common law, which requires that ail notices 
of a<SU, affecting the interefts of third perfons, {hall be 
given within a reafonable time . In the following cafe this 
doGrinc was firft explicitly laid down by the court of 
King’s Bench. 

Goods were infured, * from 'Jamaica to London .*— 
The (hip was captured by an American privateer; 
and, in a few days afterwards, the captor, having 
ftripped her of her ftores and part of her rigging, anti 
having taken out fome of her hands, fet her at liberty. 
There was a claufe in the policy to exempt the under¬ 
writers from average loiles under 3 per cent .:*And the 
part of her cargo taken out did not amount to that fum. 
In confequence of^ the {hip’s lofing a part of hqr crew, 
it became impoifiblc for her to purfue her voyage,, and 
{he was obliged to bear away for Charle/Iown, where ihe 
was put into the hands of one Cruden t a part owner, 
who fold the cargo, but remitted none of the money home. 
In his books, he gave the underwriters credit for the 
amount. the time of die fale he was in bad circum- 


(a) Per BAler^. 1 T. R. 616. 

fiances, 
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(lances, and afterwards became insolvent. It appeared, m ’* h * hav * 

* * ahnuriuncd, hwt 

however,' that tlic otju r owners looked to Cruden for two he ought to h.tv* 

« c dune lo iirmiedi* 

or three years for payment; curing all which time, no a iriy «.n f«ei»- 
noticc of abandoning was given by the infured to the 
underwriters. In an a£tion on the policy, the defendant having done f«, 
paid a fum of money into court, being the amount of the to vhtigei^.^ 
average lofs.— Two queflions were made at the trial: 

Firjly whether the plaintiffs were entitled to recover as 
for a total lofs. Upon this, Mr. Juflice Bul/cr, who tried 
the caufe, was of opinion that, as there had been a 
capture, which for a time had occafioned a total lofs, 
the owners had an option to abandon, or not, as they 
pleafed ^ But, if they had chofeq to abandon, they ought 
to have done it immediately, upon receiving intelligence 
of the lofs} and, as they had not done fo, but had looked 
to Cruden. as their agent, for payment, they had waved 
their r ght to abandon, and could only recover as for a 
partial hfs. The fecond queftion arofe out of the par¬ 
ticular circnmfiances of the cafe, not properly belonging 
to this branch of the fubje£l, and, indeed, of no general * 
importance. The jury found a verdi£t for the defen¬ 
dant.—Upon a motion for a new trial, the court 
were clearly of opinion that the plaintiff was net entitled 
to recover.—Mr. Juflice Ajburjl faid;—“The general 
rule is, that where any part of the property infured has 
been faved, the infured cannot recover as for a total lofs, 
unlefs he make his election to abandon, and give rcafon- 
able notice to the underwriters of his intention. But it 
is contended that the infured never wave their right to 
abandon while they are managing in the bed manner they 
can foT the benefit of all concerned: And that argu- xh«* meaning of 
ment is grounded on the common claufe inferted in *“• 

every policy, whereby the infured is authorifed, * to fue, 1,< ‘ '">«««* 

,, , .. . , , , , r rr , IO forth* 

« labour and travail, rn and about the defence, fafeguard, in.,very of the 
* and recovery of the goods, &c., without prejudice to p^uViM i^the 
‘ the infurance.* Now this claufe docs not warrant the infuram*, 

pofuion to the extent contended for. The meaning of 

« 

( a ) Mr. Juflice Ajburjl and Mr. Juftice Luller. 

it 
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(unity. 


If be uegleft 
flii*) he adopts 
rhe afl» of the 
agent. 


it is, that, till the infurecF have been informed of what 
has happened, and have had an opportunity of exercis¬ 
ing their own judgment, no a & done by the mailer ihall ■ 
prejudice their right of abandoning: And this is reafon- 
able, becaufe the lofs may happen at a great diftance, 
fo that the infurcd cannot exercife their judgment immc- 
‘ diately: It is therefore neceflary that the mailer, who is 

bound to decide on the lpot, mould do the bell he can. But the infurcd 
of*hi*' deci’fioiT are ^ 0un ^ to decide, and fignify their ele&ion to the 
the firft eppor- underwriters the firil opportunity ; for though the per- 
fon who takes upon him to a£t on the occafion for the 
benefit of all concerned, is not the agent of the infured, 
yet if, upon receiving notice of the lofs, they do not 
ele£l to abandon, they adopt the a£ls of fuch perfon, 
and make him their agent. This is Something'like thfe 
notice that is to be given to the drawer of a bill of ex¬ 
change, in cafe of non-payment, which, if the holder 
omit to do, he is confidered as giving credit to the accep¬ 
tor, and therefore the lofs, if any, mud fall on him. 
There may be cafes where the a£ls of the captain may 
not make him the agent of either party \ and then he 
only aids in common for them both, till notice is received 
If the captain be by the parties at home. If, after fuch notice, he be con- 
nwiMgemeni 'af- t * nue ^‘ * n the agency, he becomes the agent of the party 
«er fech notice by whom he is fo confirmed: But he cannot be confi¬ 
dered as the agent of the underwriters, till notiee has 
been given to them, and they have had an opportunity 
of exercifing their diferetion, whether they will or will 
not continue him; though, till notice of the lofs was 
firft received by the infured, the property' continued at 
the rifle, of the underwriters. Here, Cruden for near 
three ^years was confidered by the infured as their agent; 
credit, was given to him in that character $ frequent ap¬ 
plications were made to him for payment; and, till his 
insolvency, there was no appearance of any intention to 
difown him: That was the firft moment when the in¬ 
fured thpught of abandoning.-—Mr. Juftice Butter faid; 

—« It is true that the infured are not bound to abandon : 1 
On the contrary, all the cafes have faid that where they 
are entitled to abantjon, they have the option to do fo or 
not i but unlefs they do eleft to tbandon, it is only an 

9 average 


fo the under, 
writers, he bc- 
comr» their 
^cat. 
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average lofs.—'The only point to be confidered is, whe¬ 
ther this do&rine will be productive of any uncertainty: 

If it would, that would be a fufficient reafon, in a new 
cafe, for not adopting it. But, in my opinion, a con¬ 
trary decifion would be produdiye of infinite uncer¬ 
tainty i for it would leave open a very vague queftion, 
namely, what time the infured fhould be flowed to aban¬ 
don. If it can extend to three yqars, there is no reafon 
why it (hould not extend to a much longer period: But 
no uncertainty can follow from this determination ; for 
our opinion is, that when the account of a lofs has 
reached the infured, they muft make their election whe¬ 
ther they will abandon or not: If they do, they muft 
give notice of their intention, to the underwriters, with¬ 
in a reafonable time. If they a£t otherwife, they cannot 
be permitted, at any fubfequent period to change a partial 
into a total lofs.” 

in the following cafe the above principles were adopted 
enforced by Lord Kenyon ; and, indeed, they have 
ever fince beerf received and a£ted upon as clear law. ' 

Goods were infured, ‘ At and from London to Jamaica.’ Allvxnd v. Ktn. 
—The (hip Was taken by a French privateer within a few 
leagues of Jamaica. Part of the property infured was 179s Park * 7 *- 
taken out of the ihip. The captain, boatfwain, and all a recaptured 
but feven men, were alfo taken out of her. In a fort- 
night after, as the captors were proceeding to America , g>rj^»ndth«n» 
the (hip, with the remainder of her cargo, was retaken of Si cm. 
by an Englijh frigate, and fent into Antigua $ and both d l ; h " 

were fold there under a decree of the vice-admiralty Court, the 

by a prize agent, who received the proceeds to be paid 
over to the concerned, deducing one eighth for falvage, ted to them { but 
according to the then late prize ad (a). The capture and 
recapture were entered at Lloyd’s on the 15th of February * c 7 oTt^iS* 
1795 \ ^ Was not known whither the (hip was car- they give notice 
ried till the 30th of March , when a letter was received ^Thu^wo"** 
at Lloyd’s, addreffed to the owners, freighters, and un- ,at * 
derwriters, from the judge of die vice-admiralty court at 


(4) 33 G. III. c. 66. • 

l Antigua, 


T«L. IT. 
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Antigua, informing them of die arrival t>f the (hip, and* 
of the fale of the (hip and cargo, under a decree of the 
court; and defiring to have fome agent appointed to 
remit the proceeds to England. Powers of attorney were 
lent out in April by the infured, for this purpole, with 
or d era to remit the proceeds to the baiiking-houfe of Smith, 
Payne and Smith, one of whom was agent to* the infured. 
—It was cbjeded on the part of the defendant, that 
although the infured as well as the infurers were informed 
of the lofs in the beginning of April \ yet the infuied did 
not abandon till Augujl, near four months after the power 
of attorney had been fent out to Antigua. To this it 
was anfwered that, the property having been abfolutely 
(old, and converted into money, before the infured knew 
where the (hip was taken to; the lofs was total in it» 
nature, and therefore there was no occafion to aban¬ 
don.—Lord Kenyon, who tried the caufe, inclined to thinjc 
that an abandonment was neceffary, and that the cafe 
was the fame as if the property had not been fold, but 
remained in facie at Antigua. But he gave ne decided 
opinion on this point. He faid the infured were not 
bound to abandon in any cafe; and might, in cafe the 
fales had been very advantageous, have taken the benefit 
of them, in the fame manner as they might have returned 
flhe infured the property, if it had remained in fpecie. But the in- 
tltitiwifpceiUiy. f ure< * make his election fpeedily, whether he will 
abandon or not, and put the underwriter in a fituation 
to do what Is neceffary for the prefervation of the pro- 
Ur mud not perty whether fold or unfold; « He cannot,'* faid hi*. 

lordihip, “ lie by, and treat the lofs as an average lofs* 
«h«o abandon. and take meafures for the recovery of it, without com¬ 
municating that fa£t to the underwriters, and letting 
them know that the property is abandoned to them.** 
—There was a verdnSt for the plaintiff for a partial 
lofs. 

jindnftn md So, where a qu*n$ky of wheat was infured, from Wa - 
$$, terford to Liverpool , «free from all average unlefs general, 
38 * or othervuife facially agreed * The (llip, on the 28th of 

Wheat it mfured January, in proceeding down the river, from Waterford* 
"ftrakupon a rock and immediately filled with water 1 
Tie n>w» ' and 
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and to prevent her from iinktag, ihe was run on ftiore, 
where fhe remained four, weeks, with ber hull underwater 
at high water every tide, and could not be got off till her 
cargo was taken out. All the wheat was damaged; 
about two thirds of it Were taken out, and kiln-dried at 
tVaterJfbrd ; part of the remainder was fold to feed hogs, 
and tire refidue thrown overboard as ufelefs. The clear 
proceeds of the quantity faved amounted to 951. 13 s. 4d. 
which were remitted to the infured at Liverpool , who, on 
the 18th of February 1804, twenty-one days after the 
accident, gave notice of abandonment at London .—Upon 
this cafe there was a verdi& for the plaintiff for a total 
lofs, deducing the falvage.—Upon a motion for a new 
trial, the court expreffed an opinion that, as there is a 
conftant intercourfe between Waterford and Liverpool , 
where the infured refideJ, the abandonment was too 
late (a).— But it appearing by affidavit that the infured 
received notice of the lofs at Liverpoool on the ad of 
February , and that this was communicated to the defend¬ 
ants on the 4th, with an offer to abandon, which they 
refufed; and being now called upon to admit this as a 
fad in the cafe, they refufqd, upon which a new trial was 
granted. 

So, if a Ihip be infured for part of her value, and 
being captured, the infured demand as for a total lofs, 
which the underwriters are willing to pay, on having 
an alignment of one fourth part of the ihip from the 
owner, by way of abandonment; but the infured refufe 
this, becaufe the one fourth of the ihip i9 of greater 
value than the fum infured ; and the infured, inftead of 
abandoning, repurchased the ihip from the enemy:—In 
this cafe, he is not entitled to recover as for a total 
lofs, nor having abandoned; nor can he recover the fum 
paid for the repurchafe of the ihip, that being an il¬ 
legal contra £1, and not only a trading with the enemy. 


s ‘ “ ' r riJ ' J ' T ~ 

\ ' 

(a) Lord Elhnbqrough laid he rather conceived that it was 

the province of the judge to dired the jury, as to what is a 
reafonable time, under the circumftaoces. 

1 a 1 but 


(trended near 
irturf%ti. The 

lnfuied refide at 
LivcrpM/findthe 
underwtiwri at 
Lendm. Notice 
of abanonment 
three week* af¬ 
ter the atcidant 
ic too late. 


If the under- 
wntert demand 
an abandonment 
of moie than 
they have in¬ 
fured, this need 
not prevent the 
mfuitd fiom a- 
b indmnng to fhe 
amount of the 
fum intured; 
But if he negleft 
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afterward* reco¬ 
ver ai for a total 
loft* 
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but alfc a ranfom, within the meaning of the ranfom 
a£t. 


Jtavehri v. 
RocJrwtad, % 

T. R. l68. 

A Bnttjk Ihip <• 
captuicd, a> d • 
earned into a 
neutral port, and 
tbarecondemncd 
by tho enemy** 
conful; If the 
infuicd do not 


Thus :—The (hip Themis was infured for twelve months, 
and failed on the 4th of April 1797, on a voyage from 
Shields to Riga ; was captured on the 7th of April by 
a French privateer, and carried into Bergen in Norway , 
where, "on the 17 th of April , fhe was condemned by a 
fentence of the French Conful there.—News of this being 
brought to England,by the captain, the plaintiff demanded 
tC total lofs from the underwriters, on which he received 


Jwt u'SrhJ'fliTp a lcttcr from tlicir broker, informing him that they were 
fold under the rea<fy to fettle with him, he firft making an affienment 

fentence, he (hall _ _ , . - - _ . , , , , , 

not recover as of out fourth paijt of the fhip to the broker for their be- 

the property°ne- » ant * l h at ^ plaintiff had any thoughts of re- 

ver having been purchafing the fhip, the underwriters would have no ob- 
the condemn*-^ je&ion to piy their qu:ta of the price— ; The fum infured 

h« n recever ^the not amount * ri S *° one f° urt h of the value of the fhip (a), 
fum paid foi the the plaintiff declined making the allignment.—There were 
b* mg'^unfom) frequent inftances of this fort of condemnation in the 
and illegal. port of Bergen during this war, which were made with 
the knowledge of the Danifh government, who received 
duties thereon, and on the fales in confequence of them. 
On the 33th of July 1798, the fhip was fold by public 
au&ion, by the officer appointed by the court of Den¬ 
mark for fuch fales, and was puchafcd for the plaintiff, 
by his agent at Bergen , for the fum of 1628 1 . 8 s. 4 d. y 
which was her fair value. The fhip being then repaired, 
inftead of proceeding to Riga failed to Feterjbutgh and 
afterwards returned to England*— In an a&ion upon this 


policy, the defendant paid 301. 11 s. 3d. per cent, into 
court, and upon the trial there wa*a verdid fox' the plain¬ 
tiff as fori a Mai htfs, fubjed to the opinion of the court 
on a cafe which ftated the above fads.—The qneftions 
for the opinion of the court were, »ift, Whether the 
plaintiff was entitled to recover as for a total lofg, or only 


A 


(u)It does not appear, by the report of this cafe, whether the 
infurance was upon one fourth of the fhip, or that the fum infured 
amounted to what the underwriters deest ed s fourth. 

for 
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for a partial lofs. idly, If for a partial lofs only, then, 
whether the Aim paid for the purchafe Was to be in¬ 
cluded, in which cafe a nonfuit wa^ to be entered.— r It 
was contended on the part of the plaintiff, that he was 
entitled to recover as for a total lofs, on the ground that' 
the {hip was captured by an enemy, and condemned by 
a court of competent jurifdi&ion: But the court expreff- 
ing a decided opinion that no French court of admiralty 
could legally be holden in Denmark , adopting the decifion 
in our court of admiralty, in the cafe of the (hip Flad 
Oyen (a), that point was <abandoned as untenable.—It 
was then infilled, ill, That when*the Ihip was captured, 
the plaintiff had a right to abandon, and did in fad 
abandon.; and 2dly, That at lead the plaintiff was en¬ 
titled to recover as for a partial lofs, in which was to be 
included the fum paid for the repurchafe of the lhip.— 
On the part of the defendant it was anfwered, id. That 
whatever right the infured might have had to abandon at 
one time, he ought to have made hi9 eledjion to do fo, 
immediately after the capture \ btit he jrefufed to transfer 
his right to the infurer, and therefore he could not fay 
that he was ready to abandon y and, adly. That if this 
was only a partial lofs, the price paid' for the repurchafe of 
the ihip ought not to be included in it, that being a void 
contract, not only by the ranfom ad (£}, but alfo by the 
common law, on-the ground of its being a trading with 
the enemy.—The court determined that the plaintiff was 
not entitled to recover on .either of thefe grounds. — 
They declined giving any opinion on the queftion, whe¬ 
ther the contrad at Bergen was void, on the ground of 
its being a trading with the enemy, as that queftion would 
fhortly come before the court upon a writ of error, in 
die cafe of Potts v. Beli[c). The only queftion then re- 


(a) Vid. fup. ,589.-(£) Vid. fup. 585.——(c) In that cafe 

it has firice,been determined, upon great confideration, that any 
trading by a Briti/b fubjed with the enemy, without the King’s 
licence, is illegal, and that a 'policy xm goods bought from the 
faetny is voi£. Vid. fup, 87. 

x 3 maining 
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Whan the puv maining vu that relative to the ranfora. Upon thi* they 
jjjij tb,p S were clearly of opinion* that the traiifaftion above Hated 
^^ med * amounted to a ranfom; that the money paid by the plain¬ 
tiff to regain the pofieffion of his fhip was illegally paid § 
and confequently that it could not conftitute a charge on 
the underwriter. 

Bof if Ae inf “' But if, by any interference of the underwriters, the 
ahandunment, infured be a£lually prevented from abandoning, the un- 
wnoS iof«T ythe derwrittrt are liable for all the lofs fuftained by the in- 
fured to the extent of the fum infured. 

Dm c ft* As, where a (hip was infured « from Leghorn to Lon* 

T*R?407. * * with liberty to touch at Nice.’ —The (hip met with 

^ j ~ f - ~ ay an accident in the courfc of her voyage, and was obliged 
ing htppcnedl to put into Nice to repair. Advice of this was tranfmitted 
po'e^tT^bln" to f he owner, who was informed that it would be necef- 
dnn/bdt ■> dif- fary to unload, by which a confiderable expence mud be 
vhy'the under- incurred. This he communicated to the underwiters, 
d«r rile (hip to*i»e aB< * a defire to abandon. Some altercation 

repaired, but .if- arofe 5 they infilled on the vefiel’s being repaired, and 
to ri.c telling him to pay the bills. He at laft confented to 
and ,he this t but refufed to advance any money s in confequence 

Ihip i», on tin* — * * , ? 

account, obiig<d of which it became neceuary to take up a large fum on 
to be fold — bottomry. The fhip was refitted and refamed her voy- 
)i ibie for ail the age, and gamed freight afterwards. Upon her arrival at 
th? { amwHt* of London* application was made to the underwriters, to take 
the fum tnfwtd. up the bottomry bond, winch they refufed, and the veffel 
was obliged to be fold, to fatisfy that debt, fo that (he 
never was in the poffeffion of the infuTed again. The 
fum due upon the bottomry bond was 678 1 ., and the 
(hip fold for 6301.—Under thefe circumftances, Mr. Juf- 
tlce Butler , who tried the caufe, was of opinion, and it 
was fo agreed at die trial and not afterwards difputed, 
that there had not been a total lofo at Nice } for though 
the plaintiff offered, and was entitled, to abandon, yet, in 
truth, he had not abandoned. This, therefcie, was con- 
fidered <kdy as a partial lofs.—But Mr. Juftice Bidler t at 
the trial, and the ceurt afterwards, determined, that the 
underwriters were anfwerable for all the injury that had 
accrued to the owner in confequence of their interference, 
and dire&ions* and their fubfequent refusal to difeharge 

the 
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the bottomry bond j that in Confoqoencfc df this, tbe 4 Mp 
never came free to the owner’s hands* but was obliged to 
he fold* and therefore the underwriters were liable fid the 
amount of the infurance. 

In a former chapter it was fhewn that if op iate^i T j flhe q,- 
gence he received of a ihip within a reafonable Same, h «* rd jj » » 
it (hall be prefumed that flie foundered at foa (a). Whim tl c infured any 
the time has elapfed which affords that pyefumption* * tundoa * 
the infured may abandon and claim,** for a total lift 


Se&. m. 

Of the Form of the Abandonment • 

IN the preceding fe&ion we have feen thaj, as foon Notice .f abin . 
as the infured is informed of a total lofs, he mud make don “ tnu 

4 

his ele&ion whether he will abandon or not. If he de¬ 
termine to abandon, and demand as fox a total lofs, he is 
not obliged, as in fome foreign countries* to make a formal 
proteft (£), but merely to give notice of the lofs to the un¬ 
derwriters, and of his determination to abandon. 

It is fingular that an abandonment is not made in any There u no ptr* 
particular form, or accompanied by any of thofe folemnities of 

which fuch an a& would feem to require. In cafes menu 
of importance, however, it is not unrifual for the in¬ 
fured, upon payment of the lofs, to make a formal align¬ 
ment by deed to the underwriters, or to trudees for the 
ufe of all who may be concerned in the falvage. But, in 
whatever form an abandonment if declared, it mud be 
explicit, and is not to be taken as matter of inference from * 
an equivocal a£t. 

Therefore, where a letter to the infured, dating that y ’ s , 

the ihip had been forced on (bore, and a quantity of iuJ. 

. „ “ 9 : _ 

• The in'urerf ia 

(«) Vid. fup. ch. is, fi. p. 488 Emtrif. tom. a, p. i8i.—* km ■■II hrft the 
—Vid. ?<*b*r, h. t. n. xafi. to».*,'p. 195?. «« 

I ^ fogari l 00 * 1 *“«*** 
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tod thw under* 
writer* defiwth* 
{nfuted to do the 
bed they can 
with the good* i 
this will not 
turn • pirtul 
into a tout hiffc 


There rauft he 
fone notice of it. 


If the in fun nee 
be entire, the in¬ 
jured cannot a- 
ban on -fur part 
any. 


Rut If different 
articles hr fep - 
rately uifuied «r 
fepai itelyvalu' rl 
any one may be 
abandoned. 


Of'Abandonment * 

fegifs dimigdd* vi> {hewn by the broker to the undefr- 
writers j end they, by way of ahfwer, ddfired, ‘ that Ate 
« infured would do* the btift they could with the injured 
< property i*—-It wp infilled that this letter amounted 
to an abandonment, and that Ac anfwer of the under¬ 
writers was an afifent to it.-—But Lord Kenyon, who tried 
the cattfe, fatd, that Us this was but a partial Jofs, 
the infured could hot, by their own a&, turn it Into a 
total erne* That it was the mtereft of the underwriters, 
and the duty of the infured, to make a partial lofs as 
light as poifible$ and that this \yas the meaning and 
import of the letter, and of the anfwer of the under¬ 
writers. 

This notice of abandonment may be given, either to 
the underwriter himfelf, or to the agent who has fubferibed 
for hint. And this is neceflary though the {hip and cargo 
were fold and converted into money before the notice of 
the lofs was received (a). 

In general, the abandonment ought tp be made for the 
whole of the effe Js imured, and not for a particular part j 
as if part be rotten, the infured cannot abandon that part 
only and retain the reft, but he muft abandon the whole 
or nothing j for the contrad being entire, cannot be 
feveicd s b). —Thus, if I have divers forts of goods on board 
a {hip j as fugars, indrgo, and cotton j and I infure 10001. 
on the hole, without any diftin&ion; this infurance is 
entufc, and I cannot abandon my fugars, and retain my 
indigo and eottoir (r). 

But if I infure thefe articles by different-policies; or 
if, in the fame policy, they be feparately valued, I may 
abandon any one article, and retain the reft i becaufe 
thefe are, in effeft, diHindi inferences, though in the fame 
policy (d). —So, if I infeie a {hip and cargo, diftinguilh- 
ing how much for the one, and how much for the other | 
and the fhip in the courfe of the voyage Be condemned^ 


(*) Hodgfon v. JMatiiflen, at N^P. after Hil. 38 G. III. 

Pari 17*,— (*) Vid. VaHn oft. art. 47, h, t, p. loa.-- 

(e) Tata ubi-fup. Pother, h. t. n, *31*''— id) ut fep. 
iothast a. 13^. 

a* 
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U incapable of proceeding further 1 I may abandon 
for the £hip 9 and not for the cargo («), But if I in- 
fure the (hip and cargo for one entire fom% and the (hip 
be (branded* I cannot retain the good*, and abandon the 
Hup {b). 

The abandonment muft be fimple and unconditional; u 

otherwife it will not transfer the entire property to (he 
infurers, which tnuft at all events be done, for this is of 
the eflence of the abandonment. If therefore I abandon 
a captured (hip* on condition that, in cafe (he be re* 
leafed, (he (hall continue my property, and I (hall repay 
with intereft the fum which the infurers (hall have paid 
me,—fuch an abandonment would be void (r). 


Seft. IV. 

Of the Effect of an Abandonment. 

BT the abandonment, the infured, as wc have already The ahandoa. 
obferved. yields up to the infurers, all his right, title, ™ tnt lMn ‘ fe « 

' A 0 the property 

and intereft in the (hip or goods mfured, or what may faved to the tn. 
be faved of them, which, from the notice of abandon- t^TrVtiici?^" 
ment, become the property of the infurers (d). It ope. rpeftivefubfcn*- 
rates as a transfer to them, in proportion to their refpec- uon *’ 
tive fubferiptions, without any regard to die priority of 
the policies, if more than one (e) ; and though the (hip 
or goods (hould appear, by the feveral policies, to be 
over-infured (f). And this transfer has a fort of retro- And |t |thw> 
fpe£hve relation in reference to the infurers, who, to h *-b com. 
Hie extent of the fum infured, are prefumed to have E!c 
been, from the beginning, owners of the things in- 
fured (g), according to the rule of the Roman law, £%uod 
repuetiatur, retro mfhrum non juijfe palam ejt {b). 


{a) Emerig. tom.a, p. 915 . — - -(b) Emerig. tom. a, p. a 
t-— (#) Fab", art. 60, V 133, art. 47, p. 103. Emerig tom.a, 

p. 194.— —{</) Vid. JUtpmdon. ch 7.art.i. - (e) Emerig tom. 

atp. 194.——</) Vid. fup. ch.4, § 4. p.146. -■< <g) Emerig . 

| nm. 9 , p. 196.—— (b) ff.iibV 3 1 , tit. 5. Si (grid i»jfbd&em, 
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This principle is carried fo frf by 4 te Fuaeh Iter, 
by the abandonment qf a (hip,the infarpr becomes injtnkd 
to ail the freight fhe may hare earned* freight hem § 
deemed an incident iafepatable (mm the (hip. Mmtrigm 
even goes thejength of faying, that it is inconfiftent with 
the nature 6f the eon trad of infurancc, that the owner 
ihoukl claim the freight of a (hip, the value of which he 
has received from the iufurer upon the abandonment. 
^And he fupports this opinion -on the ground that in 
the courfe of the voyage the value of the fhip muft ne- 
cdTarily diminifli in nearly the fame proportion as the 
freight increafes} and confeqaently, that the value of the 
fhip and freight, at any given time in the voyage, is only 
equal to the original value of the fhip, at the commence¬ 
ment of the voyage (a). But this notion could only have 
originated in the abfurd fuppofition that a (hip can earn 
no more freight, in any voyage, than is fufficient to rein- 
(late her in (he fame condition (he was in when fhe (piled 
on that voyage. 

By the abandonment of a fhip, according to our law, 
as I underftand it, the infurer becomes fhe legal afligne* 
and owner, and from that time, he is liable for all her 
future outgoings, and consequently entitled to all her fu¬ 
ture earnings. While any profit can be derived to the in* 
fured from the future ufe of the fhip, it cannot be deemed 
a total lofs j and he can only exen.ife the right of aban¬ 
doning, upon the prefumpdon in law that the emitting 
circum fiances are equivalent to a total lofs. Under fuch 
circumftances, the owner compels die infurer topurchafo 
the hope of felvage, for the full value indued, and thereby 
puts him into his place for all chances favourable or other- 
wife. The chance of She (hip’s earning freight is one 
ground of the calculation made bydhe infused, when he 
decides whether or not he will abandon. *®ie indued, 
could not receive more, if the (hip' had been adually loft^ 
or defiroyed, than he receives upon an abandonment} 
and, in fotih a cafe, he cannot be in a better fituatkm 
than if foeh a lofo bad really happened: Nor is it rca* 
fonaMy'tfcat the infurer, who, befidcs paying the full 

f i ii—TWW — 1 1 ,1 1 **" " * * .* —» M l " 1 * ■ * - 1 ■ * ' . * I * ■* I 

i^mLSmng. tom. a, p.aai, vaLfiip. eh. $ 6 . * 

value 



Cf}. 3^IL $ 4-] A 

value of the Ihip* incur* the expence and riik of all lb- 
ture contingencies, Should not be entitled to her future 
earnings.—After an abandonment of a (hip, the under¬ 
writers are not bonnd to purfue the voyage contracted lor, 
at their own ride and expence, without any compenfer 
tion; for a Contract of this nature is not like a mortgage* 
which binds the land 9 but is perfonal, and only binds 
the owner who made it. And even fuppofing the pre¬ 
vious contracts of the owners with the freighter would, 
in equity, after an abandonment, bind the underwriters 
to purfue the Voyage, if practicable, the fame equity 
would transfer to the latter the benefit, as well as the 
burthen, of thofe contraCls. Some voyages, fuch as 
thofe to the Eaft Indies , may lait two or three years. 
The fhip may be (handed at the commencebient of her 
outwaid voyage, and be in fuch peril as to warrant an 
abandonment. If then, the owner, ele&ing to abandon, 
receive payment from the underwriters on the fhip, as 
for a total lofs, it cannot be contended that he would be 
entitled to the ufe of the fhip for the remainder of the 
voyage. 

The underwriters upon the fhip are not bound to take 
notice of any contrad: for freight, or the infurance of it, 
to which they are no- parties. They are not obliged Jo 
accept a qualified abandonment 9 and an unqualified 
abandonment muft transfer to them the entire property, 
with all its incidents. There cannot, therefore, be an 
abandonment of the fhip and freight to different fets of 
underwriters. It is with good yesfon, therefore, that the 
laws of Prance and other countries confider freight as fo 
infeparable in its nature, from the property of the fhip, 
that they do not permit them to be fepatately infured («) } 
and the difficulties which arofe in the following cafes 
fufficiqntly fhew the inconfiftency, not to fay the abfur- 
dity, of the contrary practice, as permitted in this 
country. 

If both (hip and freight be infured in the fame policy, 
it can never be a queftioa to whom freight, earned after 


(«) Vid. fup. cb. 3* - ** 0 * 

an 
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an abandonmenti and payment of a total lofs^jfhall tyelong : 
But where the ihip and freight are feparately infured, and 
each is abandoned fo the refpe£tive underwriters, it then 
becomes a queftion to which fet of underwriters freight 
earned afterwards (hall belong*—-In the following cafe 
that queftion' was much confidered j but the court deter* 
mined it upon the exprefs contrail of the infured, upon 
the abandonment, to affign all freight that might.be reco¬ 
vered to the underwriters on freight. But it is not to be in¬ 
ferred from this, that it was the opinion pf the court that 
the underwriters on the (hip were 'not entitled to the. 
freight: On the contrary, the court feems to have thought 

that the infured was bound to account to them alfo for 

* 

the freight earned by the (hip, deducing the expences of 
provisions, wages, &c. 

In that cafe the defendant, having chartered the (hip 
Thefeus to one Saunders for a.voyage to Riga , to fetch a 
cargo of timber to Portfmouth, caufed a policy to be 
effe&cd on the Jhip from Portfmouth to Riga and back, 
for 2,4001 and another upon the freight from. Riga to 
Portfmouth for 1,4001.—After the "(hip arrived at Riga, 
an embargo was laid by the Ruffian government on all 
Sritijb (hips in-that port} the captain and crew were 
mfkched up the country, and detained as prifoners from 
November 1800 till May 1804. Upon intelligence of thefe 
events arriving in England, the defendant abandoned, and 
received from the refpe&ive fets of underwriters the 
amount of their refpedive fubfcriptions as for a total lofs, 
and fubfcribed an indorfement on the policy on the Jhip, 
dated 19th Jamary 1801, undertaking ‘to account to the 

* underwriters- for the (hip, if reftored to or recovered 

< by them} or to make an alignment to them in propor¬ 
tion to the fums infured/ He alfo fubfcribed an 
indorfement on the policy on friighti dated the nth of 
February i8ot, dating, * that the intereflt in the freight 

< infured, being abandoned to the underwriters to the 

* extent of their fubfcriptions, it was agreed to aflign all' 
« right of recovery,' compensation, &c, &c. to certain 
« perfons. named, for the benefit of the underwriters and 
«the infured, according to their xtfpe&ive interefts/— 
TJic embargo being afterwards takes oflj the (hip was re- 

ftored, 
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fared, and brought a cargo to Portjmoutb, and the de¬ 
fendant received 1,8571. for freight.—The plaintiff, who 
was an underwriter on the policy on freight for 150I, 
called on- the defendant to make an affignment of the 
freight, according to the indorsement .on the policy On 
freight, or to pay him the 150I. and intereft.—The un¬ 
derwriters on, the Chip indited that they were entitled to 
the freight) and gave the defendant notice of this claim. 
—rThe argument of this cafe at firft proceeded on the 
idea that the defendant was a mere itakeholder, and that 
the queftion arofe between the underwriters on the fhip 
and thofe on the freight, viz. which of them were enti¬ 
tled to the freight earned after the abandonment. But 
the queftion was narrowed by the court to the confedera¬ 
tion of the fpecific agreement between the plaintiff and 
defendant ; and upon this ground alone the cafe was de¬ 
cided in favour of the plaintiff.—Lord Ellenborougb 
feemed to be of opinion that if the queftion had been, 
which of the two fets of the underwriters were entitled 
to the freight earned by the fhip after the abandonment, 
thofe on the fhip ought to have prevailed.—But the court 
were dearly of opinion that, in this cafe, the owner was 
bound by the terms of his contra 61 , to pay the under¬ 
writers on the freight their proportion of the freight which 
he had received.—It was then fuggefted on behalf of the 
defendant that at leaft he was entitled to deduct the ex - 
j>ences of the voyage, fuch as wages, proviffans, 8cc. 
which were in.the nature of falvage on the freight.—' 
But Lord Ellenborougb faid,— u The defendant has de¬ 
ceived the entire freight, and therefore he muft pay it 
over. The underwriters on the fhip, from the time of the 
abandonment to them, ftand in the Tame fituation as the 
owner ; and as the owner was liable to all thefc expcnces 
before, fo, after the'abandonment, they muft be borne by 
.the underwriters on the fhip. Expences of this fort are 
not, properly fpeaking, falvage oxf the freight, but they 
are charges paid by the owner of the Chip for the benefit 
of thofe to whom he abandoned it;.and therefore he 
will be entitled to retain a proportionable part on his 
fettlcment with them.* 

' 9 ' In 
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L*tham* Ttr. j 9 R fubfequent cafe, eireumftanced nearly the fame 
^kA 3 47^* ' as the above, the infured abandoned firft to the under - 

Same—wTde- WI * tc,f * 011 *hip, afterwards to thofe on freight, and 
mdaL undertook, upon payment of the lofs, to affign to the 

underwriters on the jbip, * all their right and interest in 

* the fliip, in fuch manner as the committee for adjufting 

* the lofs might dire&and to the underwriters on 
freight , * all their right and title to ail tuture benefit 

' 1 * that might accrue thereafter, except as mfurers therein/ 
—The court, conceiving that in this, ah in the laft cafe, 
the infured having bound tbemfclves to account to the 
underwriters on freight, for all the freight they might re¬ 
ceive, determined that they had made themfelves refpon- 
fible to the underwriters on freight for the freight they 
had received} they intimated, however, that the under¬ 
writers were to contribute proportionably to the expencc 
of bringing the cargo home.—But, in giving judgment, 
they exprefsly declared that they did not mean to decide 
the queftion, as between the two fets of underwriters. 
M'Ctrtky and ^ A third cafe, under circumftances nearly fimilar, has 
5 E«ft, 3*88. * fince been determined. It was an a&ion brought by the 
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owners of the (hip Thomas againft the underwriters in a 
policy on freight from Riga to Plymouth . There, the 
plaintiffs, upon receiving intelligence of the embargo, 
abandoned their interef in the freight to the underwriters 
thereon; and, at the fame time, abandoned the Jhtp to the 
underwriters on the ihip, and aifigned the ihip to truftecs- 
for the ufe of the underwriters thereon, they agreeing 
to pay a total lofs. The mailer of the ihip afterwards 
drew a bill on the agent of the underwriters on the ihip 
for 718I. 3s. 6 A. to pay for repairs at Riga ; and, on his 
arrival at Plymouth , received from the agent of the freight¬ 
ers 5O0I. part of the freight, to pay feamen’s wages and 
the charges of landing the cargo. The freight earned by 
the ihip amounted to 2,24-2!. 6s. lod. the balance of 


which, after deluding the 500I. was paid to the agent 
of the underwriters on the (hip, under an indemnity 
stgainft any claims which might be made, either by the 
owners of the fhift or the underwriters on freight.—On 
behalf of the plaintiffs*it was tfrgued, that die law of 

England^ 
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England* in recogdixing (hip and freight as <tiftin& fub- 
je&s of iafurance, neceflarily recognises them as diftinft 
fubjetia of ahandoiunent j and therefore! as a fituple infu- 
rance of a~ (hip does not cover freight! fo an abandon¬ 
ment of the former muft be always underftood with an 
implied refervation of the latter. That the'jfreight which 
has been earned and paid cannot, as between thefe parties, 
deftroy the right of a£tion which accrued to the in- 
fured upon the abandonment; but that, at mod, it was 
only fo much falvage for the benefit of the underwriters 
on freight, which they were entitled to recover from the 
freighters. —But the court determined in favour of the 
defendant.-tf-Lord Ellenborough , in delivering the judg¬ 
ment of the court, did not exprefs any opinion upon the 
quefbon, whether a title to the freight pafied by the affign- 
ment of the (hip, but merely faid that the ihip having 
earned freight, no lofs could properly be demandable 
again ft the underwriters 0%. freight $ and that, if the 
freight could, in any other fenfe, be confidered as loft to the 
infured, it became fo, not by any of the perils infured 
againft, but by an abandonment of the (hip, which was 
the a£fc of the infured themfe!ves 7 with which the under- 
writers on freight had no concern. 

In a (till more recent cafe, where the fafls were nearly shtrf v. ohd. 
fimilar, the infured abandoned, firft, the (hip, and after- 7 
^vards the freight, to the refpe&ive underwriters on each, in a (imilarcafc, 
who accordingly paid a total lofs on each. The Ihip, 
which was a feeking% and not a chartered, (hip, earned owucrii payee* 
1,9001. freight oi> her homeward voyage, which was paid writers dn^t 
to the infured. In an action brought by one of the 
underwriters on freight , for his proportion of this fum, of * proportion 
as ■ money received by the^ infured to his ufe, it feems 
to have been a (Turned, that the underwriters on freight fccutin*ih«*uf- 
were* entitled to the benefit of falvage, and therefore en- ** e ‘ 
titled to tbe freight received by the infured, deducing 
»the expences to which freight is liable; and the principal 
queftion was, what thofe expences ought to be.—The 
court determined that the following expences incurred in 
profdcuting die adventure might be deduced frOm the 
falvage on the, (hip and freight, in proportion to their 

a refpc&ivc 
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refpeftive values, i. The expence of the (hip an<( crew 
in the foreign port, including, port charges, befide^ the 
expence of (hipping the cargo, which cxclufively falls 
on the underwriters on freight} 2. Infurance thereon} 
3. Wages of the crew during their detention * 4. The 
wages and provifions of the crew, from their liberation 
in the foreign port till their difeharge at hon\e: But, 
that the infured was not entitled to dedu&, 1. The charges 
paid at the port of difeharge on the (hip and cargo; 2. In¬ 
furance on the (hip; 3. Diminution f of the value of 
the (hip and tackle, by wear and tear, on the voyage 
home.—Lord Elletiborougb, m the courfe of the argument, 
took an opportunity of obfeiving that, after an abandon¬ 
ment of die (hip to the underwriters on the (hip, he had 
great difficulty in faying that the infured could abandon 
the freight, which feemed to follow the property in the 
(hip, being the earnings made by the fubfequent ufe of 
that which was then becomp the property of others, to 
another fet of underwriters; and, as a general queltion, 
lie dcfiied to be underilood as giving no opinion upon it. 

Where thd intereft of the infured is not entirely 
covered by the infurance, he may abandon to the extent 
of the fum infured > foi he is lus own infurer for the re- 
fidue.—Thus, if goods of the value of 5,0001. be infured 
only to the amount of 4,oool. and a total lofs happen, 
the infured (hall only abandon four fifths of what isfaved; 
the remaining fifth will belong to himfelf (a); and he will 
be tenant in common, for that fifth, with the infurers.— 
The fame rule holds where the cargo, by a new pur- 
chafe during the voyage, is augmented in quantity. 

Sb, where goods are only partly mfuTed, and the owner 
has borrowed money on refpondentia to the value of the 
refidue j if he abandon, the infurer and the lender have 
a joint claim to what is faved, in proportion to their re- 
fpedive interefls. But by the abandonment, the infurer 
is put in the place of the infured, and has the legal title 


f 


(a) Emerig, tom. a, p. 215, 937. Palin, fur. art. 47, h. t. 
p. 10 6. x 
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to the effe&s faved, and the lender only ah equitable claim 
to his proportion (a). 

Yet, Wy the law of France (£), the claim of the lender, 
in fuch cafe, {hall be preferred to that of the infurcr, 
to the extent of his capital.—The reafon cf this prefe¬ 
rence is, that the lender contributes diredlly to the pro¬ 
curing of the goods ; whereas the infurer is only a furety 
to protedfc the adventurer from the rifle, without furnifli- 
ing the thing put in rifk. The lender has a fubftaniial 
intereft in the. goods, and being in nature of a pawnee, 
has a fort of lien on them, which cannot be difeharged 
by the transfer which the abandonment operates to the 
infurer. This only puts the infurer in the place of the 
infurecl; but the creditor and debtor can never have con¬ 
current rights (c). Emerigon even goes fo far as to fay 
that the lender’s claim ought to be preferred, even for 
the marine intereft.— Valin (d) holds a contrary opinion, 
a«d argues to rcfitfe this reafoning contained in a letter 
which he had received from Emerigon on this fubjedl. 
Emerigon , however, in his book, fupports his former opi¬ 
nion, and triumphs in its being {andtioned by the appro¬ 
bation of Pothur (<f). 

If there be three infurances; one on the Jhip and 
cargo ; one on the Jhip only ; ami one on the cargo only; 
Emerigon (/) thinks that infurers on the fhip and cargo 
have an ‘equal claim on the effedls faved, with the in¬ 
surers on the cargo only, and that they have a like claim 
on the freight, and the remains of the {hip, with the 
infurers on the pip only , in proportion to their refpedtive 
fubferiptions.—For example: If a {hip be valued at 
5*oool., the cargo 5,000k, total 10,0001.; and thefe are 
infured by different policies, thus 5 


(a) Vid. Emerig. t. a. p. affi.- — (b) Ord. mar. tit. con¬ 
trols a la grq/fe, art. 18.-(*) Emerig . tom. a, p 234, 235. 

-- (d) Valin t tit. contrats a la grojfe, art. i8‘-(#) PothAtr, 

controls a U grojfe, n. 49.-—•— if) Tom. 2, p.240. 
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On (hip and cargo 

3,000 

On the (hip only 

3»ooo 

On the cargo only 

- 3,00® 

Uninfured - - - • 

. 1,000 

■ 

10,000 


A (hipwreck happens, and the net proceeds of the 
wreck of the (hip are 500I., and of the cargo 500I. ; 
total x,oool. Emerigon would adjuft the claims of all 


parties thus: 

A 

To the owners for their part of (hip and cargo 
uninfured, .... 100 

To the infurers on (hip and cargo, a moiety df 
the produce of the wreck, - - 225 

The like to the infurers on the (hip, - - 2:5 

To the infurers on the cargo, a moiety of the # 
produce of the goods faved, - - 225 

The like to the infurers on the (hip and cargo, 225 


1,000 

By this adjuft men t the infureris on the (hip and cargo 
would have a double (hare of the effe&s abandoned, 
which is manifeftly unjuft.—An Ettglifj merchant would, 

I conceive, adjuft the different claims thus : 

£ 

To the owners, for their part of (hip and cargo 
uninfured, - - - - 100 

To the infurers on (hip and cargo, a moiety of 

three-fifths of the produce of the wreck, - 150 ( 

To the infurers on the (hip, three-fifths of the 
produce of thtf wreck; - - - 300 

To the infurers on the cargo, thiee-fifths of the 
produce of the goods faved, - - 300 

To the infurers on the (hip and cargo, a moiety 
of three-fifths of the produce of the good9 
' faved, - - f - 150 

^ •— ■ v • 

. 1,000 

The. 
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The abandonment does not only entitle the under- 

^ * 

writers to all that can be faved of the effefts infured ; 
but if compenfation be made to the infured for the in¬ 
jury from which the 'lofs arofe, this compenfation fhali 
go to the underwriters; for when they have paid the 
lofs, they, and not the infured, are-the real fufferers;— 
This will appear by the following cafe: 

The King granted letters of reprifal againft the Spa¬ 
niards , for the benefit of his fubjedts, in confederation 
of the lofles 'they had fuftained by unjuft captures. 
The cpmmiflioners appointed to diftribute the produce 
of thefe reprifals among the fufferers, would not permit 
the infurers , but the owners only, to make claim to. the 
parts of the prizes allotted to the fufferers, although the 
owners were already fatisfied for their lofs by the in¬ 
furers, who thereupon brought their bill in Chancery .— 
Lord Hardivicke, C. decreed in favour of the infu- 
feft. —Hc faid;—“ The perfon originally fuftaining the 
lofs was the owner; but, after fatisfadlion made to him, 
the infurer. No doubt but, from that time, as to the 
goods tliemfdves, if reftored in fpecie , or compenfation 
made for them, the infured flood as a truftee for the 
infurer, in proportion to what he paid; although the 
commidioners did right to avoid being entangled in ac¬ 
counts, and in adjufting the proportion between them. 
Their commiffion was limited in time; they [aw who 
was owner *, nor was it material to them to whom he 
adigned his intereft, as it was fin effedt after fatisfadlion 
made.” 

If, upon a total lofs happening, the fhip be aban¬ 
doned, but Ihe afterwards arrive fafe; this fhali not 
avoid the abondonment. On the* one hand, the infurers 
fhali take to their own ufe all the profit of the voyage; 
and the infured is entitled to nothing, except for fo 
much as he was uninfured («). On the other, they ihall 
not, on account of the; fafe arrival of the fhip, refufc to 


(a) Lt Guidon, ch. 7, art. 22. 

K % fay 


fat 

It, after the lofa 
it p*M, com- 
penfatinn be 
made to the 
owner, thin (hall 
go to the infu¬ 
rer. - 


Kendal v. Gtek* 
ran, in Chan. 
1748. t Fix. 

93 . 


K-prifal* being 
made on the 
Spaniard ,rto in¬ 
demnify the filf- 
ferer* by unjuft- 
capture!; the 
i»lu>cr*, who 
have paid the 
owner* the luffi-g 
fuftained by 
thole capture*, 
ftiall Hand in 
their pkee, and 
receive then pro- 
poition. 


If the (hip, after] 

abandonment, 
arrive the 

infurer (half have 
all the profit of 
the voyage. 
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But th»y cannot 
compel the in¬ 
fured to rake 
back the thing 
infured, and re¬ 
fund the money. 


Ha Cejta v. 
Frith, 4 Bur. 
Z966, fup. 131. 

A total loft U 
pa id on a quan¬ 
tity of bullion, 
which Is after¬ 
wards recovered: 
The infurer can¬ 
not recover back 
more than his 
proportion of the 
value of 1 :, afrtr 
deducing the 
expence of fal- 
vag«. 


Of Abandonment [B. h 

p&y the fum infured.—As if, upon a capture, the infured 
abandon, and the flap be afterwards releafed, or other- 
wife recover her liberty ■, the infurers (hall neverthelefs. 
fatisfy the infured as for a total lofs: But then they are 
entitled to all the benefit of the voyage (a). 

So, if the {hip or goods infured happen to be recovered 
undamaged, after the infurer has paid a total lofs; the 
following cafe will fliew that he eanmot compel the in¬ 
fured to refund the money, and take back the {hip or 
goods; but the infurer {hall Hand irf his place, and {hall 
have the benefit of falvage. 

An infurance was made, * Upon any of the packet- 

* boats that {hould < fail from Lifbcn to Falmouth , for 
( one year, upon any kind of goodsj fuch goods to be 
‘ valued at the fum infuied on the packet-boat, with- 

* out further proof of intereft than the policy } and to 
‘ make no return of premium for want of intereft, be- 

* ing on bullion or goods/—The defendant, who vus 
one of the infured, had an intereft in bullion on board 
the Hanover packet, on a voyage from Li/bon to Fal¬ 
mouth. The {hip was totally loft off Falmouth ; and the lofs 
was adjufted at iool. per cent. ; but by a memorandum 
On the policy, the infured agreed that,—* Should any 
« falvage thereafter be recovered, he would refund „to 
«the infurers, whatever he might fo recover , in fuch propor¬ 
tion as the fum infured bore to the whole intereft’ j 
and the infurer accordingly paid die whole fum infured. 
—An iron trunk, which contained ail the bullion, was 
afterwards fifticd up, and the bullion recovered, with¬ 
out any lofs or prejudice whatever, and delivered to the 
infurers The expence of falvage amounted to 63I. 8d. 2d. 
—The infurer, upon this, brought an a&ion againft the 
infured for money had and received, to recover back the 
amount of his fubfeription. The defendant (the infured) 
paid into court 48I. 4s., being the plaintiff’s proportion 
of the value of the bullion recotered, after deducing the 
expence of falvage.—On the part of die plaintiff (the 

J 


(p) Enuriz • tom. a, p. fp 7 »' 

infurer), 
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infurer) it was contended that by the recovery of the bul¬ 
lion, the contrail was performed on the part of the in- 
furers; that the lofs could only be confxdered as a 
partial lofs, viz. the amount of the falvage} and that 
the agreement to allow the infurer in the proportion of 
the fum.infurcd to the whole intereft, made no difference. 
—Hut the court were unanimoufly of opinion that the 
infurer was not entitled to recover back the money he had 
paid to the infured, but only his proportion of the value 
of the go.) Is fared, after deducting the expence of falvage, 
which was the fum paid into court. 

An abandonment once properly made, upon a fuffi- 
cicnt ground, and acccepted by the infarers, is abfolute 
and binding upon both parties; nor can it be revoked 
but by mutual confent (a). Emerigon fays, that if a fhip, 
by rcafon of fea damage, be condemned as incapable of 
proceeding on her voyage, and the infured abandon j but 
the fhip, being refitted, is brought home at the expence 
of the infurers ; the infarers cannot compel the infured 
to take her back, but muft pay the total lofs ( b ) — Valin 
holds a contrary opinion, and fays that if the< Infurers 
have not voluntarily paid the fum infured, they may, in 
fuca cafe, cbhge the infured to take back the fhip ; the 
only quelliou between them being, as to the amount of 
the partial lofs (c). The opinion of Emerigon feems to be 
founded on the better rcafoning. 

But the abandonment is irrevocable only where it is 
made upon a fufl:?ient ground : And, therefore, if it ap¬ 
pear to have been made upon' a partial, and not a total 
lofs ; or upon information that proves falfc or unfounded, 
it will be void ipfo jure. Nam rette revocari, refeindiy 
et retrahi dicitur, quod ipfo jure nullum ejl (d). 


An abandon¬ 
ment once pro- 
pei ly made it 
irtevocabie. 


Bur if it be not 
upon << fufficienl 
ground, it will 
be void. 


[a) Pothier, h. t. n. 138. Emerig. tom. 2. p. 197. — — 

(l) Emerig. tom. 2, p. 195.- (c) Valin, on art 60. h. t. 

p. 144.—•— (d) Vid. Emerig . tom. 3, p. 197, 
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Of Abandonment 


IB. I. 


Sea. v. 

Of the ordering and difpofal of the Effi. fi s abandoned. 

f.^tuie, ^he'Tn- IN cafe fhipwreck or other misfortune, the effe&s 
fured is bound that are faved continile, till abandonment, the property 

° uTe his fndcs. ...... , , . . \ 

'•our* ro five as or the iniureu, who is bound in juftice, honour, and 

»u?ha*po(E£)ie. con f c i encej t0 u f e hj s u tmoft endeavours to make the 

mod of what may be refeued from dcftruclion, in order, 

as much as poffible, to lighten the burthen of the in- 

furers. To enable him to do thi$, without prejudice to 

his right of abandonment, our policies provide that,—* in 

* cafe of any lofs or misfortune, the infured, their fac- 
‘ tors, fervants, and affigns, fliall be at liberty to fue, 

* and labour about the defence, fafeguard, and recovery 

* of the goods and merchandizes and fliip, 8cc. with- 

* out prejudice to the infurance; to the charges whereof 

* the infurers agree to contribute, each according to the rate and 

* quantity of his fubfeription The meaning of this claufe is, 
that, till the infured has been informed of what has hap-* 
pened, no a£t of the captain (hall prejudice their right to 
abandon (a) . There is a fimilar provifion in the policies 
of all other commercial countries, with a fimilar under¬ 
taking on the part of the underwriters, to defray all ex- 
pences, without limit, except in the policy ufed at Mar¬ 
seilles, in which the infurers only undertake to defray all 
expcnces pccafioned by the falvage, provided they do not 
exceed the value of the ejfeEls faved ; a precaution as Erne* 
rigon obferves, which prevents their being ever liable* for 
more than the fum infured (b). This accords with th* 
fentiments of Cleirac, who fays that the expences pf the 
recovery of the e£fe£U faved, ought not to incteafe the lofs 

(a) Per Afburfi , J.in Mitchell v. Edit, fup. 590. 

Emerig. tofn. a, p« 


- (b) Vid, 

beyond 
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beyond the fum infured ( a ). But this reftri&ion has occa¬ 
sioned many inconveniences both to the infured and in¬ 
furers (Jr), which is the reafon, perhaps, why it has not 
been adopted in any other place that I know of. 

As to the captain, the (hip and cargo being confided to Duty of the cap. 
his care, it is peculiarly his duty, in order that he may of what may be 
Shew himfelf worthy of fo great a trull, to employ ail faved * 
his courage, {kill, and induilry, in the prote£lion and 
preservation of the one and the other. 

From the hature of his fituation, he has an implied Hi* powers 
authority, not only from the infured, but alfo from the 
infurers and all others interefted in the ihip or cargo, in 
cafe of misfortune, to do whatever he thinks moll con¬ 
ducive to the general intereft of all concerned $ and they 
are all bound by his a£ls (c). Therefore, if the Ihip be 
difabled by llrefs of weather, or any other peril of the 
fea, the captain may hire another veffel for the tranfport 
of the goods to their port of deftination, if he think it 
for the intereft of all concerned that he fliould do fo. 

Or he may, upon a capture, appeal againft a Sentence of 
condemnation, or carry on any other proceedings for the 
recovery of the Ihip and cargo, provided he has a pro¬ 
bable ground for doing fo. Or, he may, upon the lofs of 
the Ship, invert the produce of the goods faved in other 
goods, which he may Ihip for his original port of defti¬ 
nation ; and this, according to the doftrine of Lord 
Mansfield and Mr. Juftipe Butter , in the cafe of Planta- 
msur v. Stapler ( d), (hail bind the infurers. For whatever 
is recovered of the effe£ls infured, the captain is account¬ 
able to the infurers. If the infured negle& to abandon 
when he has it in his power to do fo, he adopts the afts 
•f the captain, and he is bound by them. If, on the When agenr ^ 
other hand, the infurers, after notice of abandonment, cither party. 
Suffer the captain'to continue in the management, he be¬ 
comes their agent, and they are bound by his a&s (e). 


(a) Chirac fur Le Guidon, ch. 30, art. 9.—--( 3 ) Vtd. Em* 
ri/. tom. 2, p. aoj , ■■ — (c) Per Lord Mansfield in Milk r. 

Fletcher, fup. 578.- (d) Vid. c. 5, § a, fup. 170.——. 

if) Per jtfhurjb t J, ia Mitchell v. Edit ftip. 590.. 
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D tty of (he 
fail ore. 


Of Abandonment* 



As to tlie f«ilors ,—when a misfortune happens, they 
are hound to lave and prcfcrve the merchandize to the 
bcft of their power; and while they are fo employed, 
they are entitled to wages, fo far, at loaft, as what is faved 
will allow: But if they refufe to alTift in this, they 
flull have neither wages nor reward. In this the Rhodian 
law ( a \ and the laws or Oleron (b ), of Wifiuy (c) } and 
of the Hans ‘Towns (d), all agree. 


(a) ff. deleg. Rhod. art- 3. — ~ (i) Art. 3. — (f) Art. 15* 
—(//} Art 44. 
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CHAP. XIV. 

Of the Ailjiut?nent of Losses. 

>-pIIE adjuftjnent of a lofs is the fettling and afeertain- 
-*■ ing the amount of the. indemnity which the infured, 
after all proper allowances and deductions have been 
made, is entitled to receive, and the proportion of this, 
which each underwriter is liable to pay, under the policy. 
To a Certain, with due precifion, the amount of a lofs, is 
fometimes a work of confiderable difficulty : And though 
this is generally performed, without litigation, by perfons 
converlant witli this branch of bufinefs, queftions fome- 
tunes arife, upon which the mod experienced merchants 
cannot agree, and then the Jaw mull draw the line be-* 
tween them. 

By the law of England, as it now Hands, as well 
as by the general law of merchants, the contract of in- 
furance ought not to be lu rativc to the infured, nor ena¬ 
ble him to make a profit out of the lofs of another. It 
ought to afford him an indemnity, and no more (a). 
The infurcr ought never to pay lei's, ncr the infured re¬ 
ceive more, than that which a fair indemnity demands. 
And this (hould be afeertained, not upon fubfilties and 
niceties, but upon plain and eafy rules, the di£latcs of 
common fenfe, drawn from the truth of the cafe. 

In adjufting a lofs, the firil thing to be confidered is, 
how the quantity of the damage for which the underwriters 
are liable, (hall be afeertained. This being known, the 
next, and generally the moll difficult, point to be fettled, 
is, by what rule this (hall be appreciated. When thefe 
things are fatisfa&orily afeertained, the adjuftment is 


(a) Vid. Le Guidon, ch. 2, art. I2. Etmrig. tom. 1. p. 259. 

% 

ufually 



6i8 Adjujlment of Lojfss £B. I. 

ufually indorfed on the policy and figned by the under, 
writers. We will therefore confider, 

I. How the quantity of damage jhall he afeertained; 

II. How the loft Jhall be appreciated ; 

III. What Jhall be the ejfefl of an adjujlment* 


Sett. I. 

i 

How the Quantity of Damage Jhall be afeertained. 

WHEN a lofs has happened, and it appears, under all 
the circum (lances, to be a total lofs, and the infured decides 
to abandon, he mud give notice of this to the underwriters 
in a reafonable time, otherwife, as we have already feen(a), 
he will wave his right to abandon, and mud be content to 
claim only as for a partial lofs. 

When the lofs is admitted to be total, and the policy is 
a valued one, the infured is entitled to receive the whole 
fum infured, fubjett to fuch deductions as may have been 
agreed by the policy to be made in cafe of lofs. For the 
infured, by allowing the value to be inferted in the policy, 
agrees that it (hall be taken as there dated; and it ii> the 
fame as if he had admitted it at the trial of the caufc ( 3 ). 

It is only in the cafe of a total lofs that there is ?ny 
difference between an open and a valued policy. Upon 
the latter, the value is admitted, and the infured has only 
to prove, if the infurance was on goods, that the goods 
valued were on board. Upon an open policy, it is not 
only rieceffary to (hew that the goods were on board, but 
alfo to prove the value of them; which value, not ex¬ 
ceeding the fum infured, is the fum the infureTS are bound 
to pay. T 

But in the cafe of a partial lofs , the like inquiry is to 
be made into the amount of the lofs, whether the policy 


When the policy 
it a valued one, 
and the lofa 
total. 


Piffcience be¬ 
tween the ad- 
juftpient of an 
•pen and a valu¬ 
ed policy- 


(*) Sup. cb. 13, | a.—«—(b) Vid. fup. a8jr, 8. 

bt 
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be of the one fort or of the other (a). The indemnity 
fecured by cither fort of policy is, that,, if the thing in- 
fured do not come fafe to the port of deftination, but is 
kGened in value by damage received in the voyage from 
any of the perils infuved againft, die lofs fliall be borne 
by the infurer. 

When the lofs confills in the total lofs of one entire where tVe 
individual, parcel of the goods infured, and this is capa- one en ,i re jadj. 
ble of a feveral and diftiinSt valuation $ as if, out of Vldual * 
ico hogiheads of fugar, ten happen to be loll, and the 
reft arrive fafe j the infurer muft pay the value of the 
ten (b). 

When a part of the goods infured is faved, and this When part of th* 
exceeds the amount of the freight, the pra&ice is to £uodt 
deduct die freight from the falvage, or goods faved, and 
to make up the lofs upon the difference. But where the 
freight exceeds the falvage, then it is a total lofs (c). 

But where the goods infured are damaged in the whole Whc« all th* 
or in part, it becomes neceffary to afeertain the quantity J^ e * (jt are da ~ 
of fuch damage, which is done by taking the value of 
the goods, in their damaged ftate, from the prime coft, 
and the remainder will be the amount of the lofs. 

If feveral articles be infured for one entire fum, but Where feveni 
with a diftinft valuation to each, and only one be put in "IiwfaldoISf 
rifle: If that one be loft, the infured fhall recover fuch a ® ne P ut in 
proportion of the fum infured, as the value of that article 
bore to the value of the whole. 

As, where the plaintiff wrote from St. Kitts to his agent v. !?<(?«•#, 
in London , defiring him to make infurance oq a Ihip and 1 E ^’ Rep,a ° 7 
cargo to the amount of 5,500 1 . valuing the Chip at 1509I. 

Only 600 1 . could be effected. . No part of the cargo 
was ever put on board, fo that in fa£t the policy attached 
only on the ihip.—The Ihip being loft, and an a£tion 
brought on the policy, the above rule was contended for 
on the part of the defendant.—Lord Kenyon , who tried 

(a) 2 Bur, 1171. Vid. fup. 288.— [b) 1 Bur. 1170.— 

—(f) Vid. Bayfield v. Brown , fup. 587* 


the 
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Rk-J v. Parr, 
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the caufe, Teemed to be of opinion that, as the whole Turn 
infured was lefs than the value of the (hip, the plaintiff 
was entitled to the whole.—But the jury having intimated 
that the rule, as laid down by the defendant’s counfel, was 
that whiph prevailed in fuch cafes at Lloyd's coffee houfe, 
his iordlhip aflented to their giving a verdi& for fuch a 
proportion of the fum infured as the value of the Chip bore 
to the value of both fhip and cargo. 

If there be a claufe in the policy, to be free of average 
from a partic ular riik under fo much per dent, and a Id's 
occafioncd by that rilk take place ; the’ proportion which 
the lofs bears to the cargo, mull be calculated upon the 
cargo which was on board when the lofs happened, not 
upon that which was on board at any other time. 

Thus:—In a policy on a Have (hip, there was a me¬ 
morandum, to be free of average under 5 per cent, for 
lofs by infurre£tion of the Haves.—An infuire£tion took 
place when there were only 49 Haves on board. Seven of 
thefe were killed.—-As this lofs mult amount to 5 percent. 
to make the underwriters liable, it became a queftion, af 
what time the proportion which the lofs bore to the cargo 
ihould be taken j—whether at the time when the infur- 
redtion took place, and the lofs happened, or when tjus 
whole cargo was on board. Upon examination of per¬ 
sons acquainted with the practice in fuch cafes, it was 
found that the time when the calculation was to be made, 
was, when the lofs happened , at which time, the proportion 
of the lofs to the cargo then on board t was to regulate th$ 
JqTs to be borne by the underwriters. 


Seft. II. 

How the Lofs Jhall be appreciated, 

THE true price of a thing is that for which things of 
the like nature and quality are ufually fold in the place 
where they are lituated, if real property; or in the place 
where they are expofed to falc, if perfonal (a). 


The. 


(«) Pot bier, Des Vcntes , n. 242. 
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The firft price of a thing does not always afford a fure ^ <l J" C j h l * 
criterion to afcertain its true value. It may have been uue value, 
bought very dear, or very cheap. The circumftanccs of 
time and place caufe a continual variation in the price of 
things. For this reafon, in cafes of general average, the 
things laved contribute, not according to the prime colt, fetudamndi.it 
hut according to the price for which they may be fold at offeu 

the .time of fettling the average. Non qunnti empta funt, dm*. 
fed quanti veniripojfunt, is the rule of the Rhodian law (a). 

The fame is adopted in the laws of PFiJbuy (b). 

Upon the fubjeft of the valuation of the goods infured D / ff ' rer,t 
there has always been a great diverffty of opinion, not - loi-., 
only among fpeculative writers, but alfo among merchants 
thcmfelvcs. Some contending for the prime coll, others 
for the current price at the time of the lofs j fome infill¬ 
ing on the price at the time and place where the goods are 
lhippcd, others on the price at the.port of dilcharge ( c ). 

L\ France ; where almoll all policies are valued, (he Muw the v..hia. 
infured has his elc£lion to fix the previous valuation, 'ffff 
cither at the prime coil, or at the current price at the time 
and place of loading. If the goods be of the growth or 
manufacture of the infured, the latter valuation is always 
adopted (■/). The fame rule that applies to goods, applies 
alfo to the fliip, which is always valued at thefumlhe is 
worth at the time of her departure (c), or at lead at the 
commencement of the rlfk. — If goods, by being brought Ooods. brought 
from a dijhnce, are augmented in value, they may be efti- beVduJd 
:"ated at their improved valtfe, and an invoice made ac- aitiwir nujrov«* 
cordingly} nor fliall the infured be obliged to produce 
his original accounts, having a right to infure the profit 
already acquired j and the infurer mud cither abide by the 
Invoice made by the infured, or require a valuation by 


(a) ff ds leg. Rhod. 1 . 2, $ 4.- ( b) Laws of W\fb. art. 20. 

and 39. Vid. SantcrnOfh. t. par.j.n. 40. Roceus, n. 31. -*• 

(t) Vid. Emerig. tom. 1, p. 261. - (d) Vid Ord. de/a mar. 

h. t. art. 64, and Valinon this art. Emerig. tom. 1, p. 262. -• 

(e) Vid. Emerig torn. 1 p. 263. 


fltilful 
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In England the 
proper alue 
eon fi flu of (be 
prime njft and 
all charges. 


The value !a 
never affeArd 
by the rife or 
fall of the mar¬ 
ket) or the com fe 
of exchange. 


fkilful perfons according to the current prices of the time and 
place, —It is ufual in France to ftipulate in the policy that 
the {hip (hall remain of the fame value during the voy¬ 
age 5 which is the reafon why Valin (a) fays, that where 
the {hip is abandoned, the freight , which augments in the 
fame degree as the ihip is deteriorated in value, is alfo 
abandoned, as being an inseparable incident to the 
fliip {h). 

. In England, if the policy be an rpev. r.r.s, it is an in¬ 
variable rule to eft innate a total Joi®, not \/y any luppofed 
price which the goods might have been deemed worth, at 
the time of the lofs, or for which they might have been 
fold, had they reached the market for which they were def- 
tinedj but according to the prime cojl, that is, the invoice 
price, and all duties and expenses incurred till they are 
put on board, together with the premium of infurancc. 
This is the only true, at lead the only legal, mode of efti- 
mating a lofs, whether total or partial, on goods; and, 
therefore, whether the goods would have arrived at a 
good or a bad market is always immaterial (r). Neither 
is the difference of exchange to be at all regarded in the 
adjuftment; for the underwriter does not infure againft 
any lofs arifing from fuch caufes (d). 

It might, with fome degree of pl.mfibility, be infilled 
that the prime coft, after a long voyage, and when the 
goods infured had almoft reached a market where they 
would have fold for a great profit, does not amount to an 
indemnity j for, befide the lofs of the profit the merchant 
might reafonably have expe£lcd, lie alfo lofes all the be¬ 
nefit he could have derived, from the ufe of his money in 
any other adventure. Upon this principle the Confolate 
del mare (*), in laying down rules for average contribu¬ 
tions, declares that if the goods be loft before half the 
voyage is performed, they are to be valued only at prime 


(a) On art. 8. and 64, h. t. p. 56,136. —— (£) Vid. fup. 

cU. 13, § 4. - —(c) Per Fuller, J, at N. P. m Dick v. Allen , 

after Mich. 1785, Park 104- (d) Per Lprd Kenyon in ThtU 

lujftn v. Bewick, at N. P. 1 E/p. Rep. 77.—-——(r) Ch. 95* 
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coft; but, if after, then at the price ae which they might 
have been fold at the port of delivery.—^However reason¬ 
able this rule may be, abftra&edly confidered, and as ap¬ 
plied to average contributions, it would be more than 
counter-balanced by the litigation it would occafion, to 
decide, in queftions of infurance, whether the voyage was 
half performed ; or, if that were indifputable, then, what 
was the market price at the port of delivery. But, be 
this as it may, it is the invariable rule in this country, 
upon an open policy to eftimate a total lofs upon goods, 
by adding to the prime coll, all duties and expences and 
the premium of infurancej for this has conftantly been 
deemed a full indemnity to the infured. 

A {hip is valued at the fum (lie is worth, at the time Ihe 
fails on the voyage infured, including the expences of 
repairs, the value cf her furniture, provifions and (lores, 
the money advanced to the failors, and, in general, every 
expence of the out-fit; to which is added the premium of 
infurance {«). 

A partial lofs upon cither {hip or goods, is that propor¬ 
tion of the prime cod, which is f qual to the diminution in 
value occafioned by the damage.—-In the cafe of a partial 
lofs upon goods damaged in the courfe of the voyage, 
much doubt has arifen as to the rule or mcafure by which 
the damage ought to be appreciated. Where the goods 
have come to a good market, it has been contended that 
the infured is intitled to the difference between the price for 
which the damaged and undamaged goods have been fold at the 
port of delivery ; and that, where the goods have come to 
a fallen market, the infured ought to receive the differ¬ 
ence between the price of the damaged goods , at the port of 
delivery , and the prime coji or value in the policy , But this 
would neceflarily involve the underwriter in the rife or. 


(a) By Ord. de la mar. h. t. att. 20, the premium cannot be 
added to the other charges, yet the allowance of it is fupported 
by the authority of Le Guidon, ch. 2, art. 9, ch. 15, art.. 3, 13, 
15, and the practice of all commercial nations. 
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fall of the market. Befides, the difference between the 
price of the found and dam .ged goods, in a rifen market, 
might amount to more t’.an the in~oiu, price. For in- 
ftance; fuppofe the prime coll of a <. x mnthv of goods to 
be 200I., which, coming found to the p.ut of delivery, 
would fell for 300I,, but, being damaged, would fell 
for only 501.; the.difference would be ^50; which is 
more than die prime colt. The true rule is, that the in- 
fured is only in titled to that proportion of the prime cof 
1 which the price of the damaged bears to th 6 price of the found 
at the port of delivery i thus, ufing the relative prices of 
the damaged and found commodity, at the port of delivery, 
as a criterion to afeertain the proportion of the prime 
coft which the underwriter is bound to pay.—As, if 
goods, valued at iool.,' and coming to a good market , 
would, if found, have been fold for 1201.; but are ,fo 
damaged as not to fetch more than 40 1 .: Then, accord¬ 
ing to the above rule contended for by the infured, the 
lofs would be 801. per cent : But, according to the rule 
now eftablifhed, the lofs would be that proportion of the 
prime coft (iool.) which f he difference between the price 
of the damaged and the price of the found goods (80I.) 
bears to the price of the found (120I.): Thus -If iaol i 
80I:: tool.the anfwer is 661 . 13s. 4d., the true lofs.— 
But, if the damaged goods had come to a fallen market , and 
had fetched, only 301. and thefe, if found, would have 
been worth 90I.; the infured, according to the above ex¬ 
ploded rule, could claim only 60I. percent, j but, accord¬ 
ing to the true rule, he would be entitled to that propor¬ 
tion of iool. Which 60I. bears to 90I., namely 661. 13s. 4d. 
—This will be found fully exemplified in the following 
cafe. 

An infurance was made upon goods, ( At and from 

* the iiland of St. Thomas to Hamburgh, from the loading 
« at that ifland, till the ihip fhould arrive and land the 

* goods at Hamburgh —The goods which confifted of 
fugars, coffee, and indigo were valued ; the clayed fugars 
at 30 1 . per hogfhead, Mufcovado at 20 1 .; and the coffee 
and indigo were alfo valued. Sugars were, as ufual, 
warranted free from average under 5 1 . per cent . and all 

other 
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other goods under 3 1 . per cent . unlefs general, or the (hip 
ihould be ftranded.—In the voyage the fea water got in; 
and when the (hip arrived at Hamburgh, it appeared that 
every hogfhead of fugar was damaged 5 fo that it be¬ 
came neceflary to fell them immediately at Hamburgh : And 
the difference between the price they fold for, and what 
they would have fetched there, had they been found, was 
as 20I. os. 8d. per hogfhead, is to 23 1 . 7s. 8d. That 
is, they were fold for 3 1. 7 s. per hogfhead lefs than they 
would have been worth, had they been found.—The de¬ 
fendant paid into court that proportion of the fum at 
which the fugar.? were valued in the policy, which the price 
cf the damaged bore to that of the found fugnrs at 
Hamburgh ( a ).—The only queftion was, by what meafure 
or rule the damage ought to have been eflimated.—The 
plaintiff proved that, at the time of the infurance, fugars 
were worth 35 1 . per hogfhead at Hamburgh ; but that 
the expectation of a peace had fnddenly funk them ; that 
the owner of the fugars, before the fhip arrived at Ham¬ 
burgh, and before he could know that they were damaged, 
had fent orders that they fhould be houfed there till the 
price fhould rife above 301. per hogfhead that, in fa£t, 
the negociation not taking place, fugars did not rife 251. 
per cent \ that he might have fold thefe fugars" at 30 1. 
per hogfhead, if they could have been kept, and the da- 
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(a) The reporter of this cafe makes Lord Mansfield date that 
the fum paid into court bore the like proportion to the fum at 
which the fugars were valued in the policy, (30I.) as the price of 
the damaged fugars (2 cl. os. Sd ) bore to the price of the 
found at Hamburgh (23 b "a- 8d.). This, by a common ope¬ 
ration of arithmetic, would be 25 1. 14 s. per hogfhead, which 
(hews that the rule by which the money was paid into court, is 
liot corre£tly ftated in the report. The fum paid into court 
mull have borne the fame proportion to 301. as 3I. 7 s. (the 
difference between the found and damaged fugars at Hamburgh') 
bore to 23 1 . 7 •• 8d. (the price of the found there). This 
comes to 4I. 5s. 11 £d. per hogfhead the real amount of the lofs, 
according to the principles laid down by Lord Mansfield, in de¬ 
livering the opinion of the court. 


mage 
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mage they had received was the only reafon why they 
were not kept. The plaintiff, therefore, infilled that the 
neceffity of an immediate fale, and the lofs fullained by 
it, ought to have been taken into the account in comput¬ 
ing the damage.—Lord Mansfield, who tried the caufe, 
left it to the jury to decide,. whether the difftrence between 
the found'and the damagedfugars., at the port of delivery, 
ought to be the rule : Or, whether the lofs oecafoned by an 
immediate fale , Ihould be taken into confideration. The 
jury, amongft whom were many considerable merchants, 
who perfeflly underftood the fubje&, and formed their 
judgment from their own experience, found the defen¬ 
dant’s rule of eftimation to be right, and gave their verdi& 
for him accordingly.—Upon a motion for a new trial, 
the court were unanimoully of opinion that the plaintiffs 
were not entitled to have the price for which the damaged 
fugars were fold, made up to 30I. per hoglhcad ; and 
that the rule by which the jury had gone was the right, 
meafure.—Lord Mansfield, in delivering the opinion of 
the court, faid,—“ The rule by which the defendant and 
the jury have gone is this :—The defendant takes the pro¬ 
portion of the difference between found and damaged 
fugars in the port of delivery, and pays that proportion 
upon the value of the goods fpecified in the policy; and 
has no regard to the price, in money , which either found or 
damaged fugars bore at the port of delivery, lie fays the 
proportion of the difference js equally the rule, whether 
the goods came to a rifing or a falling market. For in- 
ftance; fuppofe the prime coll or value in the policy to 
be 30 L and the damaged goods fell for 401. j hut, if 
found, would have fold for 501.; the difference is a fifth: 
The infurer mull therefore pay a fifth of 30I:— E converfio , 
if they come to a lofmg market, and, being damaged, 
fell for 101.; but if found would have fold for 20 1.5 
the difference is one half: The infurer mull therefore 
pay 15I. that is half the prime coll or value in the policy. 
Two obje&ions have been made to this rule: Firjl, that 
it is going by a different meafure in the cafe of a partial , 
from that which governs in the cafe of a total, lofs; for, 
upon a totallofs, the prime coll, or value in the policy, 

9 mull 
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muft be paid.-—The anfwer to which objection is, that 
the diftin£tion is founded in the nature of the thing. In- 
furance is a contrail of indemnity againft the perils of the 
voyage, to the amount of the value in the policy; and 
therefore if the thing be totally loll, the infurcr mull pay 
the whole value which he infured at the out-fet. But, 
where a part of the commodity is fpoiled, no meafure 
can be taken from the prime coll to afeertain the quantity 
of the damage fuftained. The only way is to afeertain 
whether the thing be a third or a fourth worfe than the 
found commodity ; and then pay a third or fourth of the 
prime coll or value of the goods fo damaged (a). The 
ftcond objection is, that this being a valued policy, was in 
nature of a wager ; and if fo, there could be no partial 
lofs, and the infured could only abandon and recover as' 
for a total lofs; becaufe the value fpccificd was fictitious.” 

-In anfwer to this objection, his Lordfhip faid,—“ To 

argue that there can be no adjuftment of a partial lofs 
upon a valued policy, is direClly contrary to the very 
terms of the policy itfelf. It is exprefsly provided that 
the article of Jugar (hall be fubjeCl to average, if the 
lofs exceed 5 per cent, j and even if it were not fub- 
je£l to average the confequenee would be that every 
partial lofs muft thereby become total: But then, the 
infured could only recover in the event of a total lofs ; 
and confequcntly the plaintiffs in this cafe would not be 
entitled to recover at all; for there is no colour to fay 
that this was a total lofs \ befides' the plaintiffs have 
taken the goods and fold them. In oppofition to the 
meafure which the jury have gone by, the plaintiffs con-. 


(a) Lord Mansfield, in this anfwer to the firfl objection, 
feems,* according to the report, to have been labouring to ac¬ 
count for the fuppofed difference between the meafure in the cafe 
of a partial and a total lofs. But with great deference, it would 
feem that the rule to which the objection is made, and which 
fixes the proportion of the prime cofl which muft be paid in cafe 
of a partial lofs, is n- t inconfiftent with, but is founded upon, 
the practice of paying the whole of the prime coil upon a total 


tend 
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tend that they ought to be paid the •wholt value in the 
policy , upon one of two grounds, jft. That the general 
rule of eftimating fhould have been the difference be¬ 
tween the price the damaged goods fold for, and the 
prime coft, or value in the policy. Here the damaged 
goods fold for 201. os. 8d. per hogfhead; and the un¬ 
derwriters fhould make it up 30 1 .—To this I anfwer, 
that it would involve the underwiter in the rife or fall of 
the market; and, in fome cafes, fubjedt him to pay 
vaftly more than the lofs; in others if would deprive the 
infured of any fatisfadtion, though there were a lofs.-— 
For inftancc ; fuppofe the prime coft, or value in the 
policy, 30I. per hogfhead j the fugars damaged ; the price 
of the found 20I.; the price of the damaged 19 1. 10 s.: 
The lofs is about a fortieth^ and the infurer would be 
obliged to pay above a third. Snppofe they come to a 
rifing market ; the found fugars fell for 40I.; the damaged 
for 35 1 : The lofs is an eighth ; yet the infurer would 
have to pay nothing.—The ad ground upon which the 
plaintiffs contended that the 30I. fhould be made up, was 
that it appeared that the fugars ’would have fold for that 
price, if the damage had not made an immediate fale 
neceffary. Tlie moment the jury brought in-their verdidt, 
I was fatisfied they had done right in disregarding the par¬ 
ticular circumjlances of this cafe ; and I was convinced of 
this, after converfing with perfons of experience in adjust¬ 
ments, and after the fubjedt had been fully argued at the 
bar. The nature of the contradt is, that the goods fhall 
come fafe to the port of delivery ; or if not, that the in¬ 
furer will indemnify the infured to the amount of the 
prime coft. If they arrive, but leffened in value by da¬ 
mage received at fea, the nature of an indemnity fpeaks 
demonftrably, that it muft be, by putting the infured in 
the fame fituation, (relation being had to the prime coft, 
or value in the policy), which he would have been in, if 
the goods had arrived free from damage y that is, by 
paying fuch proportion^ or aliquot party of the prime cofly 
or value in the policy, as correfponds with the proportion. 
Or aliquot part, of the diminution in value occa Honed by 
the damage. The duty accrues upon the fhip*s arrival 
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and landing her cargo at the port qf delivery, and the 
infured has then a right to demand fatisfa&ion. The 
adjuftment can never depend upon future events or fpe- 
culations : How long is he to wait; a week, a month, or a 
year ?■—In this cafe, the price rofe j but, if peace had been 
made, the price would have fallen: But the defendant 
did not infure that there (hould be no peace. It is true 
that the owner a&ed upon political fpeculation, and or¬ 
dered the fugars to be kept till the price fhould be 301. 
or upwards: But no private fcheme or project of trade 
of the infured can afi’e£l the infurer : He knew nothing 
of it: He did not undertake that fugars Ihould bear a 
price of 301. a hogdicad. If fpecnlative diftintf ions of 
the merchant, and il\e fuccefs of fuch fpcculatior.s, were 
to be regarded, it would introduce tire greateft injuilice 
and inconvenience. The infurer knows nothing of them. 
Here the orders were given after the figning of the po¬ 
licy. But the decifive anfwer is, that the underwriter 
has nothing to do with the price, and that the right of 
the infured to a fatisfaciion, where goods are damaged, 
arifes immediately upon their being landed at the port 
of delivery.” 

In the above cafe it was fettled that the relative prices 
of the found and unfound good* at the port of delivery fur- 
nilhed the true balls for calculating the proportion of the 
prime coft which the infurer is to pay in cafe of a partial 
lofs. But it has fince been made a queftion, what are to 
be taken as the prices of the found and damaged goods, 
from which the calculation fhall be made ? Upon that 
queftion it has been determined that the refpc&ive prices 
of the damaged and the found commodity are not to be 
taken from the net proceeds , but from the grojs produce pf 
each,*at the port of delivery. 

Thus, where an a&ion was brought on a policy upon 
goods infured from Sicily to Hamburgh to recover a par¬ 
tial lofs oocafioned by the fea water having damaged the 
goods.—At the trial it wa$ referred to one of the jury to 
ascertain the amount of the lofs, who fettled it at 
76 1 . 7s. 4d .percent .—There was amotion fora new 
trial upon the ground that this calculation had pro- 

1, 3 ceeded 
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ceeded on a miftakey the pcrfon who made it having 
taken for his foundation) the difference between the net 
proceeds of the damaged goods* and what they would have 
produced if found; inftead of the difference between the 
grofs produce of each.—The court determined that the 
calculation was wrong, and the obje&ion well founded. 
Mr. Juftice Lawrence , who delivered the opinion of the 
court, faid,—“ It is agreed on both fides that the lofs is 
to be eflimated by the rule laid dpwn in Lewis v. 
Rucker{a ); that the underwriter is not to be fubjc&cd to 
the fluctuation of the market; that the lofs for which he 
is rcfponfibk, is that which arifes from the deterioration 
of the commodity by fca damage ; and that he is not 
liable for the duties or charges payable at the place of de¬ 
livery. Lord Mamfiehly in laying down the rule, in that 
cafe, fpeaks of the price of the thing at the port of deli¬ 
very, as the means of afeertaining the damage j by which 
he mull mean the whole fit in which is to be paid for the 
thing : For the net proceeds iv»t the price, but only fo 
much of the price as rcm.dns after the deduction of cer¬ 
tain charges. His lordfliip cannot mean the price be¬ 
fore the mail, leaving the purchafer liable to the pay¬ 
ment of further fums ; for fuch payment is in effect but 
a part of the price, and is not an equivalent for the thing 
fo fold : F or if the purchafer were not liable to the duties 
and charge^, we would give as much more as the amount 
of thofe charges comes to. The prime coft and thofc 
charges conflitutc the price. One objedlion to taking the 
net proceeds, inftead of the grofs proceeds, as the bafts of 
the calculation, is, that wheie equal charges are to be 
paid on the found and damaged commodity, the under¬ 
writer will be affe&cd by the fluctuation of the market. 
For if two equal quantities be taken from two unequal 
quantities, the fmaller the unequal quantities are, the 
greater will be the difference between the remainders. But 
whether the goods come to a rifing or a falling market, 
the deterioration mud be the fame, and the underwriter 
ihould pay the fame; which he wall do, if the grofs pro- 

/ , 


(a) Sup. 537, 
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duce of the found and unfound be taken as the futyeft 
of comparifon. Therefore the prices upon a faie before 
the mail, when equal duties are to be paid, do not corrc- 
fpond with the true proportion between the found and the 
uufound commodity, or (hew in what degree the one is 
inferior in value to the other.” 

The fame quell ion came before the court of Common 
Pleas in Michaelmas Term 1802, when that court fully 
approved the rule fo ably laid down by Mr. Juftice Lau¬ 
rence j and determiued that the lofs mull be calculated 
upon the grofs proceeds, and not upon the net proceeds, 
of the goods infured, at the port of delivery. 

Where there is a partial lofs upon a valued policy, but 
the value in the policy exceeds the intereji of the injured , it 
is the conilant ufage to adjuft a partial lofs in the fame 
manner as if the policy were an open one ; and the com¬ 
putation mult therefore be by the real intereji on board, 
and not by the value in the policy. 

Thus, where an infurance was made on a {hip and goods 
on board,—* At and from Omoa to London ; valued at the 
*fum injured' There was no value mentioned in the 
body of the policy, but only the turns wrote againft the 
different names on the back. There were other policies 
on the fame fliip and goods, amounting in the whole to 
99,5001. which exceeded the amount of the intereft of 
the infured [a). The fliip and a great part of the cargo 
were loft, about one tenth only of the goods being faved. 
One qtieilion at the trial of this caufe was, how the lofs, 
which was confidercd as a partial one, fliould be ad- 
jufted (£). The broker fwore that, on fuch policies as 
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(a)* The fliip and goods infured had been captured by- fea 
and land forces jointly. The infurance was on behalf of the 
officers and crews of the {hip;; but as the land forces were en¬ 
titled to a lliare in this prize, the fum infured though lef« 
than the value of the fliip and goods, was found to be more 
than the intereft of the infured. Vid. fup. ch. 4. $ 1, a.- — — 
(t) The principal queftion was, whether the infured had an in- 
furable intereft in the ihip and goods. For this vid. fup. ioS v 
where there is a fuller report of this cafe. 

*• 4 this. 
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this, where a total lofs happened, the whole fum was paid: 
But where it was only a partial lofs, they confidered it as 
an open policy, and paid a proportion, not of the fum 
infured, but of the value of the goods.—-The court of 
King’s Bench, when this cafe came before them, thought 
it, at firft, like that of Lewis v* Rucker (a) But the 
intcreft of the infured, in the fhip and goods, heing lefs 
in value than the fum infured, the court held that this 
cafe differed from that of Lewis v. Rucker , and that the 
conftant ufcge in fuch cafes was, upon a total lofs, to pay 
the whole ( b ); but, upon a partial lof 3 , to confider it 
as an open policy . The court were therefore of opinion 
that tire computation in this cafe mull be by the. real in- 
terejl of the infured on board, and not by the value in 
the policy. 

The true ground of diftinfilion between this cafe and 
that of Lewis v. Rucker is, that, in that cafe, the value 
in the policy was confidered as the prime cojl , and this 
was never difputed ; whereas, in this cafe, it appears 
that the intereft of the infured was conliderably lefs than 
the value in the policy. 


Seft. III. 
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What Jhdll he the Fffeft of an Adjujlment. 

AN adjustment being indorfed on the policy and figned 
by the underwriters with the promife to pay in a given 
time, is prim& facie evidence againft them, and amounts 
to an admifiion of all the fa£ts neceflary to be proved by 
the infured to entitle him to recover in an a£tion on the 
policy. It is like a note of hand, and being proved, 
the infured has no occafion to go into proof of any other 
circumftance. This was the opinion pf Lord C. J. Let 
in the following cafe. 


(«) Sup. 634.——(I) Vid, fup. 287. 
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An infurance was made on a (hip, * At and froth Jy- 
< Jamaica to London, intereft or no intereft, and without Trin. 1745, at 
‘ benefit of falvage, with a warranty that the (hip ihould H * £t * wu 
* fail with convoy.*—The fiiip failed with convoy, but was 
fo much damaged in the voyage, that ihe was obliged 
to bear away for Charlejloti , where (he was condemned 
and broke up.—All the underwriters, being fatisfied of 
the truth of this cafe, paid their Ioffes, except the de¬ 
fendant, who went fo far as to fettle it, and according - 
to the cuftom upon fuch occafions. indorfed the policy 
in thefe words 5— c< Adjnfted the lofs on this policy at 
« 81 . per cent., which I agree to pay one month after 
“date. London , 5th July 1745. Henry Gouldney .”— 

When the money became due, he infilled on fuller proof, 
particularly of the (hip’s failing with convoy, and her 
condemnation.—An action was brought on the policy) 
and Lord C. J. Lee , who tried the caufe, was of opinion 


that this was to be confidered as a note of hand, and that 
the plaintiff had no occafion to enter into the proof of 
the lofs. The jury found a verdi£fc for the plaintiff.— 

The fame rule was followed, the next year, by the fame 
learned judge, in the cafe of Hewitt v. Flextiey ( a ). 

It has been obfenred that the words ufed by Lord Chief This rule oh. 

4 jcflcd 

Juftice Lee, in this cafe, were extremely large (b); and 
that the true rule upon the fubje£l might be better col- 
le&ed from two fubfequent cafes, which will be men¬ 
tioned hereafter. The words which are fuppofed to be 
too large are, w That the .memorandum indorfed on 
«* the policy, was to be confidered as a note of hand, 

•< and that the plaintifF had no occafion tp enter into the 
** proof of the lofs.’*—It is not cafy to difeover in what 
refpe£t the rule here laid down is too large. The me¬ 
morandum indorfed on the policy, and figned by the de¬ 
fendant, unquestionably amounts to an ad million of his 
fubfeription to the policy ; of the plaintiffs intereft in the 
fhip infured, (if the terms of the policy had not rendered 
that unheceflary); of her having failed with convoy ; of 
a lofs haying happened, and that the amount of that 


The rule vindi¬ 
cated. 

The adjuftment 
admits the whole 
cafe, and like a 
note of hand, i» 
prim a facit evi¬ 
dence of a debt. 


lofs 


(a) Bepwcs 3 r -8.—— {b) Park u8. 
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It i» not, how¬ 
ever, concluft^Cj 
but m.vy be im¬ 
peached by evi- 
■denr, 

»• 


The adjuftment 
may be §iven in 
evidence in an 
ad) ion on the po¬ 
licy 5 and the 
in lured i* not 
obliged to de¬ 
clare fpecially 
ou it. 

Rodger 1 v. May- 
hr, at N. P. after 
Trin.1793, Park 
118. Sktriff v. 
-Pot Is, J Efp'. 

if • P. Rep, 96. 
S. P. 


It ie prim A facia 
evidence ag.iinft 
the underwriter; 
but be may'im¬ 
peach it. 


lofs was thefum fpccified in the adjuftment, which con^ 
tains a promife to pay in one month. This, like a note 
of hand, is primd facie evidence of a debt; and it feems 
to be as unneceflary for the plaintiff, in an a&ion on 
the policy, to prove the fa&s admitted by the adjuftment, 
as to prove the confideration of a note of hand, before it 
is impeached.—But in neither cafe is “ the door Jhut agaitift 
inquiry ." A note of hand is not concluftve evidence 
of a confideration, though value received be exprefled 
in it. On the contrary, it may be impeached by fhewing 
that it was made upon an unlawful, or corrupt confi¬ 
deration, or without any confideration at all. So, an ad¬ 
juftment, like that which is Hated in the foregoing cafe, 
may be impeached by fhewing that the underwriter was 
induced to fign it by fome fraud or concealment, or by 
fome mifconception of the law or fa£L But, in either 
cafe this muft be done by evidence , and not by doubts or 
furmifes after the time for payment is come ; nor can the 
plaintifF be put under the neceflity of proving the confi¬ 
deration of the note, in the one cafe, or the fa£ts admit¬ 
ted by the adjuftment, in the other, until a ftrong ground 
of fufpicion, at Icaft, be raifed againft it by evidence on the 
part of the defendant. 

In the firft of the two cafes adduced in fupport of 
the obje&ion to the rule, as laid down by Lord C. J. Lee, 
a lofs had been adjufted at 50I. per cent ., and an acftiou 
was brought on the policy.—It was contended on the 
part of the defendant, that the adjuftment was not bind¬ 
ing ; but that, if it were, it ought to have been declared 
on fpecUlly. —Lord Kenyon, who tried the caufe, was of" 
opinion that it was not neceflary to declare fpecially. 
He faid that the adjuftment was primd facie evidence 
againft the defendant: But if there had been any mifcon¬ 
ception of the law or fafl upon which it had been made, 
the underwriter was not abfolutely concluded by it,—r-This 
turned out to be the cafe, and there was a verdift for the 
defendant. 

The do&rine of Lord Kenyon , in this .cafe, far from 
(haking, or even narrowing the rule, as laid down by 
Lord C. J. Lee, feems, on the contrary, to have ftrongly 
confirmed, it. Lord Kenyon fays, that if there had been 

any 
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any mifconception of the law or fad upon which the ad- 
juftmcnt had proceeded, the underwriter would not have 
been abfolutely concluded by it. It is plain, then, that he 
conlidered the adjullment like a note of hand, as primd 
facie evidence of a debt, but not conclufive, fince the 
adjullment, like a note of hand, might be impeached by 
evidence on the part of the defendant. 

In the fecond cafe adduced in fupport of the objec¬ 
tion to the rule, as laid down by Lord C. J. Lee , it is 
Hated that the plaintiff went to trial, having no evi¬ 
dence to produce but the adjullment j and the witnefs 
who proved it, fwoTe that, foon after they had figned it, 
doubts arofe in the minds of the underwriters , and they re- 
fufed to pay j upon which, Lord Kenyon faid that, under 
thefe circumllances, the plaintiff mull go into other 
evidence; and not being able to do this, he was non- 
fuited.—In the following term, a motion was, made to 
fet alide this non-fuit, upon the ground that an adjull¬ 
ment was pritna facie evidence of the whole cafe, and 
threw the onus probamli upon the underwriter ; and that 
it amounted to more than proof of the defendant’s fub- 
feription to the policy.—Lord Kenyon faid ;—“ I admit the 
adjullment to be evidence in the caufe to a certain ex¬ 
tent : But I thought at the trial, and Hill think, that 
when the fame witnefs who proved the fignaturc of the 
defendant to the adjullment faid, that, foon after the ad¬ 
jullment took place, doubts arofe in the minds of the un¬ 
derwriters, as to the honcjly tf the tranfaflion , and they 
called for further proof, the plaintiff ihould have pro¬ 
duced other evidence ; and that, Ihutiing the door ngainlt 
enquiry, after an adjullment, would be putting a Hop to 
candour and fair dealing ainougH die underwriters.— 
Accordingly the court refufed to grant a new trial. 

In the account of what palled at the trial of this caufe^ it 
does not appear upon what fubje& the doubts arofe in the 
minds of the underwriters, nor at what time the further 
proof was called for. It would feem, from the above report, 
that further proof was only called for'at the trial, by the 
learned judge who tried the caufe. It is unfortunate that 
there is no account of this cafe in the term reports, the 
(ixth volume of which contains the cafes of the term in 

which 
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which it is faid to have come before the court. It is to 
be prefumed that an accurate ftatement of the evidence on 
which the plaintiff was nonfuited, would have clearly 
fhewn that the decifion of the learned judge at tiifipriut , 
and afterwards of the c'ourt of King’s Bench, was cor- 
reftly right s that juftice was done; and that, under the 
particular circumftances of the cafe, this might have been 
a very proper exception to the rule, as laid down by Lord 
C. J. Ltf. But as the cafe Hands, in the above report 
of it, t it would be very difficult to reconcile it, even to 
the decifion of Lord Kenyon himfeif, in the above cafe 
of Rodger $ v. Maylor (a ); nor can it be accounted for, 
upon any known principle of law, that an underwriter, 
who had figned an adjuftment of a lofs, with a promife 
to pay it, might afterwards, merely becaufe he chofe to 
alledge that doubts had arifen in his mind , refufe to pay 
the fum he had acknowledged to be due j and that, 
merely on the fuggeftion of thefe doubts, the lnfured 
fhould be called upon, at the trial, to prove his whole 
cafe, at a time, too, when it was no longer, perhaps, 
in his power to procure the neceffary evidence. The 
candour and faimefs which ought to prefide in the liti¬ 
gation of all commercial queftions, would never go the 
length of requiring this. If, indeed, the underwriters, 
harbouring thefe doubts, (hould give the infured reafon- 
able notice of their intention to difpute his claim, it 
would be competent to them, perhaps, to do fo; and 
even then, they ought to come prepared to (hew 
fome fraud or concealment on the part of the infured } or 
feme mifconception of the law or the fa£l, on their own 
part, which had induced them to agree to the adjuftment. 
This would make an end of the adjuftment, and it would 
then be incumbent on the infured, under whatever diffi¬ 
culty, to go into the proof of his whole cafe. It is poffi- 
ble, nay, very probable, that this, or fomething like it, 
appeared in the cafe of De Garron^ v. Galbraith. But, as 
that cafe is reported, it cannot be deemed of fufficient 
Weight or authority to alter or fluke the rule as laid down 
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in the cafe of Hog v. Gouldney ; and which, as has been 
already obferved, is greatly enforced and confirmed by 
Lord Kenyan , in the cafe of Rodgers v. Maylor {a). 

But it is faid, that the fpirit of the rule laid down 
in this lafl cafe, was adopted in the very modern cafe of 
Tbeltvfon v. Fletcher (b), which has been already fully 
ftated (r). The only point determined in that cafe at 
all applicable to the prefent fubjeffc was, that, if an un¬ 
derwriter fuffer judgment to go by default, he thereby 
confefles the plaintiff’s title to recover, and die plaintiff 
{hall not, therefore, be obliged to prove his intereft; a 
point about which, without that decifion, no lawyer could 
have entertained much doubt.—All that can be faid on 
this determination is, that, as far as it can be fuppofed 
to bear on the prefent queftion, it corroborates the rule as 
laid down by Lord C. J. Lee. 


(a) Vid. Chriflian v. Combe, 1 Efp. Rep. 486, where Lord 

Kenyon lays down the fame doftrine. - ( b) Thellufon v. 

Fletcher was determined 16 years before the cafe of De Oarron r. 
Galbraith — —(<) Sup. 129. 
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CHAP. XV. 

Of Return of Premium, 

premium paid by the infured, and the rifle which 
the infurer takes upon himfclf, are confiderations, 
each for the other; they are co-relatives^ whofe mutual 
operation conftitutes the eflence of the contra£t of in- 
furance. The infurer fhall not be expofed to the rifk, 
without receiving the premium ; nor fhall he retain the 
premium, which was the price of the rilk, if in fa&, 
he run no rifle at all (a). For wherever a man receives 
the money of another upon a confidcration which hap¬ 
pens to fail, or is never performed, he is under an obli¬ 
gation, from the ties of moral honelly and natural juftice, 
to refund it. In fuch cafe the law implies a debt, quafi 
ex contraflu, and gives the infured an a£tion againlt the 
infurer, for money had and received to his ufe, to recover 
back the money fo received (b). 

It will be our buflnefs in the prefent chapter to fhew 
In what cafes, and under what circumftances, the infured 
fhall be entitled to a return of premium ; and how that 
return (hall be made.—This may be done under the fol¬ 
lowing heads; 

I. Where the contract is void ab initio ; 

II. Where the rijk has not been commenced ; 

III. Upon the perfonnance of certain JHpulations ; 

IV. When the deduction of one half per cent .fhall 

he allowed . 


(a) Per Lord Mansfield, 3 Bur. 1240. Vid. Poibier, h. t. 

n. 180 .. ■■ ■ —(£) Vid. 2 Bur. 1008 ; Doug. 454 j Cotvp. 669 } 

I Show. 1 56. 3 T, R. 2 66. 
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Se£t. I. 

Of Return of Premium where the Contract is void 

ab initio. 

IN general, when the contra&. is void ab initio, it is 
fo, either, 1. For want of u.terejl in the injured ; or, 2. B<t- 
catje the injur ance is illegal ; or, 3. For fraud on the one fide 
or the other. —We will enquire in what cafes there fliall 
be a return of premium on each of thefe grounds. 

1. Where the Coni rad is voidfor Want of Intereji . 

A want of intereft may be either total, as where the 
infured has nothing on board the (hip j or, partial, as 
where he has an intereft in the thing infured, but not to 
the amount ftated in the policy. And it may be livl down lf * n infuwK* 
as a general rule, that if, through ml (take, mifinforma- inieren, or for 
tion, dr any other innocent caule, an infurance, in a wo !'. tha " tl,e 

* real intmlt, 

tingle policy, be made without any. intereft whatfoever there (hall be a 
in the thing infured, or to a much larger amount than uf prc ‘ 

its veal value 5 in the one cafe, the infurcr (hall return 
the whole premium; in the other, he (hall return in 
the proportion which the true value bears to the fum in¬ 
fured- Thus, if a man, fuppofing he has goods on board 
a certain (hip to the value of 1,0 00L infure to that 
amount, but afterv. ards find, either that he has no goods 
at all on board, or that he has goods only to the amount 
of half the infurance ; In the one cafe, he would be en¬ 
titled to a return of the whole premium $ in the o f her to 
a return of a moiety (a). And all the underwriters 
upon a policy in which the efFe&s ate infured be¬ 
yond their value, muft bear any lofs that may happen, 
and repay a part of the premium, in proportion to their 

(a) Vid. Le Guidon , ch. 2, ait, 18. Ord. of AmJ. art. 22. 

Pothier, h. t. n. 77, 183. Roccus, n. 8a. Valin, fur. art. 23, 
p. 67. 

refpecttve 
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An i.nfurance on 
an Erf India 
(hip and goods, 
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refpe&ive fubferiptions, without regard to the priority 
of their dates ( a ). 

If, by feveralpolicies , made without fraud, the fum in- 
fured exceed the value of the effe&s, thefe feveral'poli¬ 
cies will, in effe&, make but one infurancc, and will be 
good to the extent of the true intereft of‘the infured; 
and, in cafe of lofs, all the underwriters on the feveral 
policies (hall pay according to their refpe&ive fubferip- 
tions, without regard to the priority of their dates. And 
it follows from thence, that all the underwriters on the 
feveral policies would be equally bound to make a return 
of piemium for the fum infured above the value of the 
effe&s, in proportion to their rcfpe&ive fubferiptions.-— 
In this particular, our law, as we have already (hewn(^), 
differs from the ancient law, and indeed from the law of 
mod of the other maritime dates at this day. 

We have already feen that a wager policy, at lead 
fince the dat. 19 G, II., c. 37, is illegal and void (c). 
Upon fuch a policy the infured cannot recover back 
the premium; at lead if he wait till the rifk is over* 
lie ihall not, after thus taking the chance of a lofs, and 
of obtaining from the generofity , at lead, of the under-* 
writers, the fum infured, be permitted to recover back 
the premium. 

The plaintiffs had lent one Lawfon , captain of the 
Lord Holland Indiaman, 26, cool., for which he gave them 
a common bond. While he was with his (hip at China, the 
plaintiffs got a policy underwritten by the defendant and 
others, * At and from China to London, beginning the 

* adventure upon the goods , from the loading thereof on 
4 board thefaid (hip at Canton , &c/ and * upon the faidflip 

* from her arrival at Canton , valued at 26,0col. being the 

* amount of Captain Patrick Laivfon’s common bond pay- 

* able to the parties, as (hall be deferibed at the back of 


(«) Habct omuls, afecurdtio hoc feeuliare, til in ea nonfit prim 
ncc pofitrius , quantum ad ejfccfum et •validitatcm con trad us ; fed 
ultimus aft curator tar.tunJem participat in datr.no el lucre tn often* 
rat wne provenienti, quantum piior. Kuricke (hair. n. id.—- 
(/) Vid. fup. 14C.-(c) Viu. fup, ch, 4. $ a. 


«thi» 
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* thispolicy, dated 16th of December if] $: And in cafe 

* of loft, no other proof of intereft to be required than 
< the exhibition of the faid bond $ warranted free from 

* average, and without benefit of falvage to the infurers/ 

—At the head of the fubfcription was written, “ On a 
“ bond as aboiib exprejfed*’ —Captain Lawfon failed from 
China and arrived fafe with his adventure in London*— 

The infured brought an adion to recover back the pre¬ 
mium, on the ground that the infurance having beerfr 
made without intereft, the policy was void, within the 
ftatute (a ). There was a verdict for the defendant by the 
dirc&ion of Lord Mansfield^ who tried the caufc.—Upon 
a motion for a new trial, the court held that the verdidfc 
was right.—Lord Mansfield faid,—** This is clearly a 
gaming policy. The nature of the infurance is known 
to both parties. The plaintiffs fay; * We mean to game $ 

‘ but we give our reafon for it; captain Lawfon owes us a 
r fum of money, and we want to be fecure in cafe he fhould 

* not be in a fituation to pay us/ It was a hedge. But 
they had no intereft; for, if the fhip had been loft, 
and the underwriters had paid, ft ill the plaintiff would 
have been entitled to recover the amount of the bond 
from Lawfon. —This, then, is a gaming policy, and 
againft an a& of parliament; and therefore it is clear 
that the court will not interfere to affift either party; ac¬ 
cording to the well-known rule, that, in pari deliEto melior 
eft conditio pffidentis: Not, that the defendant’s right is 
better than that of the plaintiff; but he mud draw his 
remedy from clear fountains.—Mr. Juftice AJhurft con¬ 
curred in this opinion. Mr. J. Willes thought this was 
not a gaming policy; that the money was paid upon a 
miftaken idea, and ought to have been refunded.—Mr. 

Juftice Duller agreed with Lord Mansfield and Mr. Juftice Yet, Wore the 
Ajburft , that this was a gaming policy, being without ^ « t T h u e n ’ c ™f 
intereft: But he held that the reafon why the plaintiffs trart m e«cu» 
could not recover was, that an a&ion brought to refeind 
a contract, muft be brought while the contra 61 continues baclt hi * P'*™'- 
txecutory; and then it can only be done on the terms of 


• («) 19 G. II. c. 37. fup. 127. 
M 
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reftoriisg the other party to his original fltuation. 
mentioned a cafe of Walker v. Chapman, in B, R. fome 
years before, where a fum of money had ^een p=:id in 
order to procure a place in the cuftoms. The place had 
not been procured, and the party who-paid tb-j money, 
having brought his action to recover it 4 >ack * v t w. a- 
held that he iliould recover, becaufe the contract remained 
executory. “ So,” f.nd he, “• if the plaintiffs in this cafe 
had brought an action before the rilk wes over, they 
might have recovered ; but having waited till the riik was 
run, it was then too late (a) ” 

The reader, in feruling the foregoing cafe, mull have 
observed that though Mr. Juitice Bttlier concurs in opi¬ 
nion with Lord Mansfield, that me in lured was not, 
under all the circumftanccs of the cafe, entitled to 
a return of premium, yet he atligns a different realon 
for his opinion.—Lord Mansfield confident! rhe infurance 
as an illegal contract, and both parties offenders agaiufl 


(a) There is a cafe of Wharton v. De la Rive, (at N. P. after 
Mich. 178a), mentioned in Park where an a&ion is laid to 
have been brought on two wagers, ‘one of a6l. 58. to 100 1. 5 
the other of 131.2s Cd. to 30I. ’ that the American colonies 
would be acknowledged as independent Hates by France, fome 
time between the firff of February and the frit of dpi ll 17 7S'. 
It is Hated that, upon the opening of the cafe for the plain¬ 
tiff, , Lord Manfield dire&ed a r.onfuit, but it dnes not appear 
upon what ground ; whether becaufe the wagers were illegal* 
or becaufe they were in nature of wagering inferences, anti 
void by the ait is faid, however, that the plaintiff’s counfel 
infilled on a verdict for the pre mium, as if they were in fad 
infurances, which Lord Mansfield permitted, upon the ground 
of the centred being void. The cafe of Lt.nury v. Bourdicu 
was then cited by the defendant’s counfel, to Ihcw that he was 
entitled to keep the premium. Lord Mansfield is made to anfwer, 
that that cafe did not apply ; for there the rtfk had been'run .—«• 
But that could not diffinguilh it from the cafe Before his lord*- 
Jhip; becaufe, if tliefe wagers were to be confidored as infurances* 
the rifli was over on the firff of April 1778, five years before the 
adion^vas brought. Nay, the a&ion was brought on the ground 
that the plaintiff had won his wager. 


the 
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the law j and then founds his judgment on the nrtaximj 
in part deliflo melior cjl conditio pcjjidentis • from which it 
may be inferred that it was hia lordfhip’s opinion,- that^ 
even if the infurcd had thought proper to refcind the 
contract before the rilk commenced, or, which is the 
fame thing, before the event was known, he could not 
have recovered back'the premium.—Mr. Juftice Bullet 
takes a different ground ; namely, that though an aftiofl 
might have b?en maintained to recover back the pre¬ 
mium while the contrail was executory, upon the terms 
of reftoring the underwriter to his original fituation ; yet* 
thatj after the rilk is run, it is too late to attempt to refcind 
the contract. 

In the cafe of Vandyh v. He wet, which we fliall pre- 
fently have occafion to mention mofe particularly, the 
court of King’s Bench fecms to have adopted the prin¬ 
ciple upon which Lord Mansfield founded his judgment; 

It would feem, therefore, that Mr. Juftice Buller's doc¬ 
trine could apply only to the cafe of an infurance with¬ 
out intcreft, innocently made. 

Upon the authority of this cafe it has fince been de- if the coninft 
termined, that if the contract be void, as being a re- 
infurance, within the ftat. 19 G. II., c. 37, § 4, the in- theie fluilbeno 
fared fhall not be entitled to a return of premium (a). ruun ‘” 

If, under any circumftantcs, the infurer might, at any if the infurer 
time, have been called upon to pay the whole fum in- iNbie,*™* 
fured, the premium is earned, and he fhall not be obliged there flwit ben* 

_ . _ f _ . , 0 return. 

to return any part of it. Therefore, in the cafe o{ a va¬ 
lued policy, though the fum in tlie policy be twice die 
Value of the effects infured, there fhall be no return of 
premium ( b ). 

If the infured have a contingent infurable intereft in captors infur* 
the thing infured at the time when the policy is effe&ed, t c ° C y ftiTit 

and the rifk be once begun, there fliall - be no return of not have * ret0 ' n 

0 on its being ad* 

premium, though it ihould eventually turn out that he judged no 
had no title to the thing infured. Therefore, though the 


(a) R. Andt-e v. Fletcher, 3 T. R. 2 66. 
(f) 2 Magens, 137. 
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Captors of a lhip, feized as prize, have an infurable inte- 
relt therein before condemnation; yet, Ihould the {hip 
afterwards be adjudged to be no prize, and reftitution be 
awarded to the owners, there {hall be no return of pre¬ 
mium, if the rifle was commenced. 

X h R* ^ US -Three frigates having taken the (hip Weflcapelle 
*54. * off the Cape of Gotd Hope , then bound from Batavia to 

Bforij the captors put her under the command of a lieu¬ 
tenant, as prize-mailer, anti on the 30th of January 1797, 
wrote to their agents in England t mentioning the capture 
of the WeJlcapelUy which they fuppofed a lawful prize ; 
and dating that, as there was no court of admiralty there, 
they were under the neceflky of fending her to England 
for trial j and then directed an infurance, for that voyage* 
tobe made on the {hip and cargo, to the amount of 40,000!, 
(though the eilimated value was 156,0001.) which the 
agents in England accordingly caufed to be effefled at 
a premium of 20 guineas per cent, to return 81 . per cent. 
if the {hip departed from the Cape or St. Helena , with 
convoy for England , and arrived. The {hip failed from 
the Cape with convoy for St. Helena , where ihe arrived, 
and failed from thence for England t without convoy, and 
arrived infafety in the 'Thames on the 7th of Angujl 1797. 
But the court of admiralty ‘ declared the {hip and cargo to 
« be American property, and decreed them to be reftored, 

< except the part claimed by the chief mate, who was pro- 
• nounced to be an enemy, and his property on board con-i 
« demised as lawful prize.’ The {hip and cargo, except 
the part of the chief mate, were reftored accordingly. 
After this fentence, the plaintiffs brought an action againft 
the defendant, to recover 18L 19s. iod. per cent, as a 
proportion of the premium to be returned in refpe& of 
the {hip and fuch part of the cargo as had been decreed to 
be reftored. The defendant infilled, ift. That the in- 
{ured had an infurable intereft to the amount of the fum 
infured, and, in the event of a lofs, might have recovered 
< againft the infurers; that the fallacy of the plaintiff’s ar¬ 
gument arofe from not diftinguifhing between an tnfurahte 
intereffatitirsn Ttbfttafi ~tndefeaftbleprdferty ; Thai the infured 
had the pofieffion of the thing infured, together with a 

contingent 
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contingent intereft, in the event of its being condemned; 
befides, they had an immediate intereft in the fubje& 
matter, anting out of their refponfibility for the care and 
fafety of the ihip *, for ifi cafe of grofs negligence or mif- 
conduft, the court of admiralty would adjudge a com* 
penfation to the owners in damages} and if, in any event, 
the infurers might have been anfwerable, there could be 
no return of premium. 2dly, That this being a valued po¬ 
licy, made bond*fide, without any intention of fraud, and 
the infured having an indifputable intereft, the extent of 
the intereft was immaterial. 3dly, That as this was an 
infurance on foreign (hips, it was not neceflary that the 
infured (hould have any intereft at all, it not being within 
the ftat. 19 G. II., c. 37—The court were clearly of 
opinion that th« infured had an infurable intereft, and that 
the riik having been run, there could be no return of 
premium.—Lord Kenyon faid,—« I will not enter into a 
difeuflion of either of the two laft points, becaufe the firft 
alone furniflies, in my opinion, an anfwer to thiff action. 
—The real queftion in this cafe is one of the moft fimple 
that can be dated. It is merely this, whether the infured 
had or had not any tnterefi. The captors had the poflcf- 
(jon of the property infured, and from that pofleflion cer¬ 
tain Tights and duties refulted. If it were a legal cap¬ 
ture, the captors were entitled j if not, they were liable 
to be called to an account in the court of admiralty, where 
they might be amerced in damages and cods. It was 
important, therefore, to them to take care that there 
(hould be fomething forthcoming to anfwer for the amount 
of thefe damages.” 

a. Where the Infurance is upon an illegal Trading . 

It has already been (hewn ( a ) that no Britijh fubje£l 
can legally carry on any commerce with the enemies of 
the ftate, without the King’s licence; and that an infu- 
rtace made to protefl fuch commerce is void; and it has 


beta 
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(4) Sup. ch. 3. ft 4. 
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been determined that the infured, in fuch cafe, cannot 
recover back his premium : And though this was after a 
lofs had happened, it was after the infurers had availed 
themfclves of the illegality of the contra# to avoid pay¬ 
ing the lofs, and it was founded upon the fame principle 
upon which Lord Mansfield fup ported his judgment in 
the cafe of Lowry v. liourdieu (a), which would have 
maintained the decifion in that cafe, even if the a#ion 
had been brought while the contra# wks executory. 
r.i> 'fi St otWr, Thus:—Goods were infured, ‘At and from London 

96. ' * to Lmbdcn or ylmjlerdam , at a premium of ten guineas. 

* per cent to return five upon their arrival at their place 

* of deftination.'—In an aidion on this policy for a lofs 
by capture, it was averred in the declaration that the 
inlurancc was made for the benefit of certain per fans 
therein named.—Upon the trial it appeared that the 
goods were {hipped on board a Prrjpan neutral vcf r 
fel, on account, partly of the plaintiffs who were natu¬ 
ralized foreigners refident in London , and partly of cer¬ 
tain other perfons, aliens, then refident in Holland. 
appearing that the infurance was intended to cover a 
trading with Ho!land t then at war with this kingdom, 
the idea of recovering the lofs was given up on the 
authority of the cafe of Potts v. Bell (b) .—The plain¬ 
tiffs then contended that they were entitled to, recover 
back the premium, on the ground that the policy never 
attached, and the rifle had therefore never commenced. 
And it was compared to the cafe of Lacaujfade v. White (c), 
in which it was determined that a perfon whp has de- 
pofited money upon an illegal wager may recover it back, 
even after the event is .determined againft him.—But 
the court were clearly of opinion, that the plaintiffs had 
no right to recover back the premium.—Lord Kenyon 
faid •,—“ There is no ddtinguifhing this cafe, on prin : 


(a) S,up. 640- (b) 8 T. R. 548, fup. 8;.- tfc) 7 T. 

R. - -fiut-Vid.- 8 T. R. 575, where it Was held that if the 
money ilepofited upon an illegal wager be paid over to 'the 
yrinner, it cannot be recovered back. 
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ciple; from the common cafe of a fmugglhig tranfa£lion. 
Where the vendor aflifts the vendee in running the goods 
to evade the laws of the country, he cannot recover back 
the goods themfelves or the value of them [a). Both par¬ 
ties are in pari deliflo, anil potior eji conditio pojjidentis .” 

It has alfo been ihewn (£), that no infurance can be 
legally made on an illegal trading with the Britijh colo¬ 
nies. — And it is clearly binding upon all Britijh 
fubje&S, who tare not permitted to plead ignorance of 
Britijh laws: In the following cafe, it was made 
a queftion, whether this rule was applicable to the 
cafe of foreigners, who cannot be prtfumed to pofTefs 
a knowledge of our laws, and determined in the 
affirmative. * 

A policy was effc&ed upon goods warranted Danijh 
property, on board a Danijh fliip, * At and from Bengal,’ 
(in which were fcveral Danijh as well as llritijh fettle- 
juents) ‘ to Copenhagen , with liberty to touch, Hay, and 
‘ trade at all ports and places, A'c/—The goods infured 
were loaded at Calcutta , and the fliip and cargo, in ti e 
voyage to Copenhagen, were captured by the French. —In 
an a£tion to recover for this lofs, it was objected that, by 
the navigation a 61 , 12 C. II. c. 18. $ 1, (r), it was un¬ 
lawful to export goods from any Britijh colony, in 
any veflel not belonging to a Britijh fubje£l. This objec¬ 
tion prevailing, it was then infilled that if the exporta¬ 
tion was illegal, the rifle never commenced, and that the 
plaintiffs were therefore entitled to a return of premium $ 
and it was urged that if, in any cafe, the court would pre-i 
fume a party to have been ignorant of the law, they might 
well do fo in this, fince, previous to the fhipmentinqueftion, 
a practice had prevailed of allowing fliip? belonging to 
Hates in amity with Great Britain , to export goods from oar 
fettlemenfcs in India j in fo much, that the flat. 37 G.llL 
f.117, which palled only four months after this cargo 
was Ihipped, removed, under certain reftri&ions, the 
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(a) Vid. Biggs v. Lawrence, 3 T. R. 4^4. Clugas v. Penalvna , 
4 T. It. 466. Waymell v. Reed, 5 T. R. 599 *— r ~(^) Ch* 
f —(#)Sup. 63. 
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prohibition impofed by the ftat. 1 2 C. II.—But the court 
determined that the plaintiffs were riot entitled to a return 
of premium.—They held, that no man, in a Britijb court 
of juft ice, can feek the affiftance of the law, who founds 
his claim upon a contravention of the Briti/b laws; that 
the plaintiffs being foreigners did not take them out of 
the general rule applicable to illegal contra&s $ and that 
there was very little room to prefume ignorance of a law 
peculiarly applicable to the fubje&s of foreign dates. 

So, where an infurance upon colonial produce, from 
Trinidad to Gibraltar , was holden to be illegal, as being 
againft the navigation a&s, it was determined that the in- 
fured was not entitled to a return of premium,, though 
he did not appear to have been aware that the voyage was 
illegal. 


3. When there is Fraud on the one Side or the other , 
it the policy be When the policy is void on account of fraud com- 
the^parfo^th" nutted hy the infurer, there can be no doubt but that 
i&furer, the pre- an action will lie to recover back the premium. As if 
returned. an mfurance be made on a certain voyage, loll or not 
loft, when the infurer, at the time he enters into the 
contract, privately knows that the (hip is arrived fafe j 
he will be bound to reftore the premium (a). 

Whether tW» be But, whether the infurer be bound to return the pre¬ 
ha*, been rom> mium, in a cafe where fraud has been committed by the 
iofuted. b * th * * n ^ urc£ *» a queftion upon which more doubt might be 
entertained.—On the one hand, it might be contended 
that as the underwriter receives the premium in confi- 
deration of'his taking upon himfelf the riik mentioned 
in the policy, he can have no right to retain it, if no rifle 
was ever run and, however improperly or unfairly the 
infured may have conduced himfelf, that will not fumilh 
a new confideration to the underwriter, to be fubftituted 
in the place of that which was exprefled in the policy, ft 
as to enable him to retain the premium. 


(a) Per Lord Mamfidd, in Carter'v. Boehm, 3 Bur . 1909, 
lup. 465, 




Ch. XV. $ *0 Yb$ Contra ft being void. 

On the other handy it might be deemed a fort of fo- 
lecifm in our law, if the infured could, by paying x 
premium, take the chance of reaping the propofed ad* 
vantage from a fraudulent infurance; and yet, when 
detected, be entitled to recover back his premium, and 
fo fuffer no lofs. It has been faid, indeed, that the 
idea of enriching one man by the puniftiment of an* 
other is a ftrange one, and fomewhat inconfiftent with 
the prefent notions of criminal juft ice (<*).—But this idea 
is not ftrange in our law; for it pervades all our fta- 
tutes in which penalties arc given to common informers. 
It is true that the legiflature gives thefe penalties, not 
for the fake of enriching the informers, but to tempt 
them, by the hopes of enriching themfelves, to bring of¬ 
fenders to juftice. When a penalty is given to the party 
grieved, it is given for the exprefs purpofe of enriching 
him by the puniftiment of the wrongdoer. Upon the 
fame principle, a fecurity given to a lender upon an 
ufurious contract is declared void by the flat. 12 Ann. 
c. 16, \ 1.; and yet the borrower, who is a party to the 
illegal contract, {hall never be obliged to repay it. Nor 
is this principle confined to the ftatute law; for, by the 
common law, the *vendor of fmuggled goods (hall not 
be allowed to recover the price of them from the vendee, 
though he be far from innocent of the fraud againft the 
revenue (£). Many other inftances might be adduced from 
the common law to (hew that one' party (hall be per¬ 
mitted to enrich himfelf by the puniftiment of another, 
even where they are both in pari deliSio (c). And it would 
feem from the opinion of Lord Mansfield in Lowry v. Bour- 
dieu (d)y and that of Lord Kenyon in Vandyk v. Heuuit («), 
that, in the cafe of a gaming policy, the infured cannot re¬ 
cover’back his premium, even where the ri(k has never 
been commenced: How much ftronger, then, in point of 
juftice, is the claim of an innocent underwriter, to retain 
the premium of an infurance, by which the infured meant 


(0) Pari 315.- (l) Vid. 3 T. R. 454 j 4 T. R. 466* 

5T. R. 599. - (c) Vid. 3 T„R. Al 4, Cowp. 343. - - 

J^t) Sup. 640.—— {e) Sup. 646, 

to 
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to defraud hirit; and which is fome fatisfaflion for the rifle 
he has run, though not an adequate punifhment of the 
infured, for his meditated fraud. 

* i 

■ But reafonable and juft as this idea may feem, it has 
not always prevailed. The court of chancery, in two 
inftances, ordered a return of premium where the poli¬ 
cies were declared void for fraud committed by the 
infured. 

✓ 

The firft of thefe cafes was an infufrance on the life 

\ 

of one Horwell, for a year, intereft or no intereft. The 
infured, in order to draw in fubferibers, agreed with one 
Marwood, a neighbour of Horwell' s, an eminent mer¬ 
chant who was a leading man in fuch cafes, to fubferibe 
firft; but he was to lofe nothing, in cafe Harwell died 
within the year, but, on the contrary, was to flrare 
what fliould be gained from the other fubferiptions. Upon 
the credit of A4.trwood's fubferibing, feveral others, (who 
had enquired of him about Harwell ), fut'fcribed likewife. 
Honucll lived but four months. A bill was brought 
to be relieved againft the policy; and it appearing that 
the infured had no intereft in the life of Harwell, who 
was in a ianguifliing condition at th* time the infurance 
was effected, the court decreed the policy to be delivered 
up to be cancelled ; but the premium was to be repaid , th* 
plaintiffs deducing their cofts thereout. 

The other cafe was an infurance on a {hip, where the 
infured was guilty of a fraudulent concealment, for 
which the court of chancery ordered the policy to be 
delivered up to be cancelled j but, in like manner, di¬ 
rected the premium to be paid back* and allowed out of 
the cofts. . 

This rule of the court of chancery, was firft adopted 
at law, upon the authority of the above two cafes, 
in an a&ion- brought on a policy of infurance on ,a {hip, 
with a count for money had and received by the defend¬ 
ant to the plaintiff’s ufe.—The caufe was tried under 
a decree of the court of Chancery, where the infured, 
(being then plaintiff), offered to pay back the premium 
which was lol. *, but no money was paid into court in 
tbis —There was a verdidb for fhe plaintiff ‘for the 

* 101 , 
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lol. premium, On the count for money had and re¬ 
ceived, although the jury found the policy to have 
been fraudulent. In fa£I, in this, as in the foregoing 
cafe of Wittingham v. Thornburgh , the- fir ft underwriter 
was only a decoy-duck to miflead others, and was not 
himfelf to be bound by the policy.—But it was agreed 
to bring before the court this quellion,—“ Whether, 
upon a policy being found fraudulent , the premium fhould 
be returned.”—In fupport of the affirmative, the two 
left mentioned cafes were cited on the part of the in- 
fured. On the other fide was mentioned a cafe of Ruder 
v. Hollingbury hefore the Mafter of the Rolls, who held an 
opinion contrary to thofe cafes.—But Lord Mansfeld faid 
there muft have been fome miftake in the ilatement of 
this cafe j for the pra£tice of the court of Chancery 
was certainly agreeable to the former cafes: He then en¬ 
quired wneth^i- there was any common law determina¬ 
tion to the fame efletf, and it .not appearing that there 
was. he faid it was plain what muft be done in this cafe: 
For he looked upon the offer made by the underwriter’s 
bill in equity to be the fame thing as if the money had 
b'vn actually brought into court in the prefent caufe: 
Therefore the verdi£t for the plaintiff was fet afide, and 
a vcrdi£f entered for the defendant. 

It has been faid, however, of this cafe, *< that a trial 
being had under a decree of the court of Chancery, and 
the infurer having there made an offer of returning the 
premium, the court of King’s Bench confidercd the offer 
in the fame light as if he had paid the money into court, 
and therefore the queftion remained undecided (a). But, 
from the mode of difpofing of this cafe, it is plain that, 
if the underwriter had not done what was deemed 
equivalent to bringing the money into court, there would 
have been a verdidf again ft him' for the premium. The 
court, therefore, clearly decided that the infured was 
entitled to a return of premium. And this decifion had 
fhe more weight as it may be fairly concluded, from the 


(a) Pari in index tit. Return of Premium . 
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grofs mifconduft of the infured, and from the expedient 
adopted by the court to ouft him of the cods at law, 
that this point was decided in his favour with much re- 
luftance. 
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But, be that as it may, Lord Mansfield , upon better 
reflection, faw at length, the impolicy, not to fay in- 
juftice, of permitting the infured to take his chance of 
defrauding the underwriters, without the xilk of lofing 
his premium.—Therefore, where tin aftipn was brought 
on a policy for a total lofs, and it appeared to the fatis- 
faftion of the jury, that the plaintiff had given the order 
to his broker to get the infurance effected, after he had 
received information of the lofs of the (hip, the jury 
found a verdift for the defendant; and Lord Mansfield , 
who tried the caufe, faid the fraud was fo grofs, that the 
plaintiff ought not to recover the premium from the un« 
derwriters. 


The fraud was certainly very grofs in this cafe, but not 
more grofs than in each of the three foregoing cafes, 
which we have cited. 

mi But this important queftion has been lince finally fet- 

v"*** * n a ca ^ c w hich came before the court of King’s 
Yrmfir, B.R.Tr. Bench, and where the fraud had been committed, not 
33 G. III. by the infured himfelf, but by his agent; and the whole 
court were of opinion that, in all cafes of affual fraud , 
on the part of the infured, committed either by himfelf 
•r his agent, the underwriter fliall retain the premium. 


Seft. II. 

Where the Rijk has not been commenced. 

Fodbn aathors All the foreign authors agree that infurance is a con - 
iScd'Sndif- ditional contra ft, that the rilk is of the effence of it, 
few* the con- and that the premium is the price of the rilk to be run: 
«and return And yet, many of them hold that the infured is not per- 
el premium. fitted to diffolve the contraft by his own aft ; and there¬ 
fore if he rclinquifh the intended voyage, the infurer it 

not 
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not bound to return the premium, and that he has a right 
. to demand it, if it has not been already paid (a) .—They 
except only the cafe where it becomes impoifible for the 

infured to fhip the goods, or to caufe the {hip to proceed 
on her voyage (b). 

But the rules which prevail in Holland and France are In jft/W u4 
more conformable to the nature of the contraft of in- 
furance. In Holland, if the goods iufured (hould not be 
(hipped, or (hould appear to be oflefs value than the fum 
infured, the infured may, in the one cafe, demand a re¬ 
turn of the whole premium, in the other, a return for 
what is over-infured (c) .—In France , if a ftop be put to 
the voyage before the (hip fails, even by the ad of the infured\ 


(a) An affecurator teneatur reflituere pretium, eo quod in navi 
non fuerunt merfet ? Videbalur teneri affecurator ad reftitutionem 
prctii recepti ob taufam illius periculi; tamen in contrarium eft 
veritas , quod non folum non teneatur pretium reflituere , imo pofftt 
peters illud ; et ratio eft, quia licet emptio periculi non teneat in 
prajudicium promiffbrit, tamen in ejus favorem, et in prqudxcium , 
effecuratifalfa affertio bene tenet. Sic eliam quia ilia caufa ceffat, 
faRo domini mercium, to quod nullas merces mjfit in navem, et 
non faRo affeeuratoru, per quern non Jletit. Roccus, h. t. not. 11, 
13, 14, 8a, 88; vid. Santerna, part. 3. n. 19, 20, 22 ; 

Straccha gl. 6 . Cafaregia, difc. 1, n. 5 3,58. - {b) In cafi - 

bus in quibus tmpeditur navigation putd ft navis Jit coni lift a in 
portu, vel drftruRa, vtl rex earn capiat pro necejfttattbus publish , 
et impeditur conditio ajfecuralionis t quia tunc non poffit imputari 
eonditionis dtfcSus magis uni, quam alteri parti , nullus tenebiiur ; 
et pretium periculi non potejl peti, et folutum repetitur , quaji caufa 
non fecutd. Roccus, h. t, not. it;, 56. — Si, ex aliquo imptdi- 
mento , qffecuratus non potuiffet merces fuas onerare , tunc contraftus 
affccurationis locum non haberet , ita ut ft pretium affecurationis 
fu'ffct folutum, repeti eerto potent per affccuratum. Cafaregia 
difc. x, n. 182, difc. 62, n. 4. Vid. Le Guidon, ch. 9. art. x 6 , 
which ia nearly to the fame efie&. Vid. Ord. of Antwerp, 
art. 16. 2 Magens 27. Locennius , lib, 2, ch. 5, n. x< 5 .—— 
(f) Ord. of Amfleriam, art. 23, 2 Mag. 136, 
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the infurance becomes void, and the infurer fliall return 
the premium (a). 

In England , the rule is, that where the rilk has not 
been begun, whether this be owing to the fault, pleafure, 
or will of the infured, or to any other caufe, except frauds 
the premium fliall be returned. The reafon is, that a po¬ 
licy of infurance is a contract of indemnity; the under¬ 
writer receives the premium for running the rilk of in¬ 
demnifying the infured; and therefore, if he run no rilk, 
to whatever caufe, except fraud, thi/ ntay be imputable, 
the confideration for which the premium was paid to him 
fails, and he ought to return it ( b ). 

If the contract be void, on account of a non-compli¬ 
ance with any warranty, exprefs or implied ; as if the 
ftiip do not fail on the day preferibed, or do not depart 
with convoy, or be not fea-worthy, and there be no 
fraud imputable to the infured, he fliall be entitled to a 
return of premium; bceaufe the «ontra£fc never attached*, 
and the rilk, therefore, never commenced. In fuch cafe* 
it is always advifablc for the defendant, in an a£Uon oit 
the policy, to bring the premium into court; otherwife 
the infured will have the advantage of trying the queflion 
on the validity of the contrail, without the peril of cofts; 
for, at the worft, he will be fure of a verdiil for the 
premium (c). And it is not unufual when the jury have 
brought in their verdiit for the defendant, on the only 
queflion fubmitled to them, for the plaintiff’s counfel tcf 
claim a verdiil for the premium, upon the count for 
money had and received. 

Indeed it has been the conflant pra&ice, for the plain¬ 
tiff’s counfel to abflain from any mention of the premium, 
where he means to claim a lofs; becaufe, by fetting up a 
demand for the premium, he confeffcs a doubly at leaft* 
of his being able to fuflain his principal claim ; and 
throwing out fuch a doubt, in a cafe already, perhaps* 


(a) Ord. of Louis XIV. h. t. art. 37. Vid. Emer'ig. tOm.a^ 

p. 134. Pothier, h. t. n. 178, 179.- (b) Per Lord 

Mansfeldy in Tyrie v. Fletcher t CowJ>. 668. —— (*) Vid. inf. 
cli. 16. $ 4. 

"doubtful. 
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doubtful, may raife a prejudice very injurious to his 
client’s filtered. And it may be faid, moreover, in fa-* 
vour of this prq&ice, that the defendant may come 
prepared to difpute the plaintiff’s claim to a return of 
premium, and may prove fraud, which will not be incon- 
filtent with any other defence he may have to make; 
whereas it often happens that the plaintiff’s claim to 
a return of premium reds on the vety cafe made by the 
the defendant ,'a ). 

If the queftion of return of premium be not agitated at 
the trial, and a verdi£t be taken for the plaintiff for the lofs, 
fubje£t to the opinion of the court upon any point that may 
be referved, and that point be decided againll the plaintiff; 
it will then be too late to fet up his claim to a verdict for 
the premium i for the court cannot find a new verdi£l, 
or fubditute any other fum in lieu of that which the jury 
gave in damages (b). 

If the iniuratice be upon a voyage which is divifible 
into fever,il didineb rifks, which are, in effe£t, feveral 
didinft vo\ ages, the premium may be apportioned ac¬ 
cording to thefe feveral rifks j and in cafe one or more 
of thofc rilks fliould not have been commenced, the. 
proportion of premium applicable to thofe parts fhail be 
returned. 

Thus:—A fliip was infured, ‘ At five guineas per 

* cent, loll or not loft, at and from London to Halifax , 

* warranted to depart with convoy from Portfmoutb for 

* the voyage.’—Before the (hip arrived at Por/fmou/h, the 
convoy was gone. Notice of this was immediately given 
to the underwriters, who were defired, either to make 
the long infurance, or return part of the premium. They 
refufed, and the infured brought an action to recover a 
part 'of the premium. At the trial, a cafe was referved 
for the opinion of the court, dating the above fa£fcs, and 
alfo dating, that the jury found that the ufual and fefc- 


(a) Vid. Penfon v.Lce, 2 Bof. & Pul. 330, in which this quef¬ 
tion- was very much debated. —— (i) R. Nejbit v. Whitmore , 
1 Eajl 971 n. 
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tied premium from London to Portfmouth was one and 
& half per cent . which the plaintiff offered to allow the 
defendant to retain ; and that it was ufual for the un¬ 
derwriters! in fuch cafes, to return part of the premium: 
But the quantum was uncertain, and muft in its nature be 
fbj becaufe it depended upon uncertain cixcumftances.— 
Upon this cafe, the court were unanimoufly of opinion that 
the plaintiffwas enti tied to recover—Lord Mansfield faid, — 
• Thefe contracts are to be taken with great latitude : 
The ftri£t letter is not fo much to be regarded as the ob¬ 
ject and intention of the parties. Equity implies a con¬ 
dition that the infurer (hall not receive the price of run¬ 
ning a riik, if he run none. The premium is without 
confederation, as to the voyage from Portfmouth to Halifax \ 
and then this cafe is within the general principle of ac¬ 
tions for money had and received. I do not go upon the 
ttfage, which is only that, in like cafes, a part of the 
premium is returned, without afeertaining what part. 
If the rifk be not run, though it be by the negle£t, or even 
the fault) of the infured, yet the infurer (hall not re¬ 
tain the premium. It has been obje&ed that the voyage 
being begun, and /part of the ri(k already run, the pre¬ 
mium cannot be apportioned: But I can fee no force in 
this. This is not a contra ft fo entire that there can be no 
apportionment: For there are two parts in it, and the 
premium may be divided into two diftin& parts relative, 
as it were, to two diftinffc voyages. The pra&ice (hews 
that it has been ufual, in fuch cafes, to return a part of 
the premium, though the quantum be not afeertainedt 
And, indeed, the quantum muft vary as circumftances 
vary. But though the quantum has not been afeertained ; 
yet the principle is agreeable to the general fenfe of man* 
kind.’* —Mr. Juftice Denifpn , and Mr. Juftice FoJler % 
concurred in this opinion.—Mr. Juftice IVilmot faid,— - 
4t The ufage to return a part of the premium, in fuch 
cafes, is a ftrong proof of the equity of the thing; and 
nothing can be more juft and reafonable. If the rifk be 
once begun, the infured (hall not deviate of return back, 
and then fay, I will go no further under this contra£1* 
but will have my premium returned. Upon tills policy* 
there are two diftinft points of time, i& effect two voy¬ 
age#* 
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ages, which were clearly in the contemplation of the 
parties; and only one of the two voyages was made, 
the other was not at all entered upon, nor was the rifl; 
ever begun ( a ) 

In the following cafe, though the facts did not enable 
the court to pronounce any definitive judgment upon this 
point i yet, in feuding it back to a new trial, an opinion 
was delivered which tends to ftrcngthen the authority of 
the above decifion. 


An infurance was made on the Hi ip Manning , * At Rof / lwef , v Ctote 

* and from Hull to Bilboa , warranted to depart from Eng- 1 #•/■ & Put. 

* land with convoy.’—The fliip failed from Hull to Port/- I? *'_ 

mouthy and from thence departed with convoy; but * ^'P ™ , / " f t ure<1 
this not being dtreft for Bilboa , flie left it, and was after- B ilhuy warrant- 
wards captured.—In an action on this policy, upon the from” En^ni 
above fa&s coming out in evidence, the plaintiff would wj| h cor ' v °y. 
have been nonfuited ; but his counfel infifted that he from V JW/7o 


was entitled to a return of premium j and there being a 
count in the declaration for money had and received, and 
no money paid into court, .a verdi£l was given for the 
plaintiff for the whole premium.—Upon a motion to fet 
afide this verdi£l and enter a nonfuit, it was contended 
on the part of the defendant that, as the rifle had com¬ 
menced, the plaintiff could not be entitled to any return 
of premium.—On the part of the plaintiff, it was infilled 
that there were two diftindl voyages in this cafe \ the one 
from Hull to the place of rendezvous, and the other 
from thence to Bilboay the port of difeharge * that the 
rilks were of different natures, one being without, the 
other with, convoy} and that, as the latter was never 
begun, the plaintiff mull at all events be entitled to a re¬ 
turn of a proportion of the premium on that account.— 


Pc- tjmouth, the 
place of rendez¬ 
vous and from 
thence to lli'hoa, 
may be confidcr- 
ed as diftindt; 
and in cafe the 
(hip fails wirh- 
out convoy, and 
is taken, the 
premium may 
bt apportioned, 
and a pait rc- 
tuipsd. 


(b) Vid. Lord Mansfields % obfervatioos on this cafe, ( Cowp . 
669, inf. 655), in which he labours to vindicate the decifion of 
it, by (hewing that the grounds of it were, that the voyage was 
in fa ft two voyages, and that the coatraft comprifed two diftinS 
conditions- Vid. alfo the Observations on this and the other cafee 
on this point, x Bo/, & Pul. 174. 
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The court dirc&ed the verdi£l to be fet afide»and granted 
a new trial, being of opinion that if the underwiters were 
not entitled to retain the whole premium, yet, having 
ran the rilk from Hull to Portfmouthy they were at leaft 
entitled to retain a proportion of it, if, upon a further 
inveftigatien, it fhould turn out that the voyage was di- 
vifible, and that the premium in fuch cafes had'ever been 
apportioned (a). 

Yet, where on infurance is made ori a flvtp, * At and 
from' her port of departure, and warranted to fail on or 
before a given day, and the (hip does not fail within the 
time required by the warranty, by which the infurer is 
discharged; it has been holden that the rilk at and from 
“‘the port of departure is entire, and not divifible into two 
diftinft rilks, and that, therefore, the premium cannot be 
apportioned, fo as to entitle the infured to any return. 

Thus :—A lhip was infured 1 * At and from Jamaica to 

* Liverpool warranted to fail on or before the firft of 
« Augujl ; premium 20 guineas per cent, to return 8, if 
*Jhe failed with convoy —The (hip did not fail till Septevi - 

* bery and was loll in the voyage.’—The warranty, as to 
the time of failing, not being complied with, the under¬ 
writers were difeharged from the rilk after the firft of 
Augnjly and an atlion was brought by the infured for a 
return of premium.—-The defendant, who was an un¬ 
derwriter for tool., paid 8 guineas into court, being the 
fum to be returned, if the lhip failed with convoy.— 
The jury apportioned the premium, and gave 8 guineas 
more for the rilk from Jamaica to Liverpool \ which they 
confidered as not having been commenced j thus allow- 
ing 4 guineas for the rilk ** at Jamaica. * *The defemf- 
ant moved to fet afide the verdift, and enter a nonfuit, 
upon the ground that he rilk was entire, the premium 
entire, and the voyage indivifible.—Lord Mansfield y Mr. 
Juftice AJburfiy and Mr. Juft ice Buttery (againft the opi¬ 
nion of Mr. Juftice Willey, who thought with the jury, 
that the premium Ihould be apportioned), determined 


(a) This, upon memory, feems to be the refult of what was 
done by the court, though not fully expreffed in' the printed 


report. 


that 
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that the infurcd was not entitled to recover more than 
had been paid into court.—Lord Mansfield faid,—“ It 
would be endlefs to go into an enquiry about the value 
of the rifk “ at Jamaica which is different at different 
, fides of the ifland: The parties divided the rifk, as to 
convoy; for 8 guineas were to be returned if the (hip 
failed with convoy. Independent of that, it was an in- 
furance “ At and from Jamaica to London” at 12 guineas 
per cent, with an abfolute warranty to fail tl on or before 
the i ft of Augujl and nothing is faid from whence it 
can be inferred that it was meant that there fliould be 
two rifks, or by which the rifk at Jamaica could be dif- 
tin£Uy eftimated (a).** — Mr. Juftice Buller faid,—« As upon an infur- 
the parties have not confidered it as two rifks, nor efti- * l,c 1 u **** d t[»'» 

1 ... a pure, 4ii ul.i,;: 

mated the rifk €C at Jamaica” neither the court or jury (houlfl he pruiitf 

have any right to do it for them. In all the infurances vlik-n lil'iL-**, \ii'. 

from Jamaica , the policy runs “at andfrom and though 

in many inftances, the voyage has not been commenced, 

yet there never was an idea of any part of the premium 

being returned ; and no ufage to do fo has been found 

by the jury.** 

In a fubfequeht term the following cafe came before 
the fame court; and though the point was not decided by 
the judges, yet Lord Man field, in direfting a new trial, 
laid down the principle, which he conceived ought to 
govern thefe cafes, in terms which feem more reconcile- 
able, to the cafe of Stevenfon v. Snow ( b ) than to the lafb 
cited cafe of Meyer v. Gregfon . 

A (hip was infured * At and from any port or ports <?«/ v . Mark U, 
• in Jamaica to London, following and commencing from * 1 ^. ill.' 

i _A fliip inlmed 

ai and fiom Ja. 

(a) Lord Mansfield, in delivering his opinion in the cafe of 
Jyrie v. Fletcher , Cowp. 670, inf. 662. feems to have entertained with convoy, ar- 
a different fentiment on this point. He then inclined to think t , ! Vc * , t!JO at 
that if the words of the policy were “ at and from , provided dezvou* for the 
the Chip (hall fail on or before the ift of Augujl,'* it would fall 

within the reafoning of Stewenfon v. Snow, and that there would take* them ; _ 

then be two parts, or contrails, of infurance, with diftinct con- ^ h ,* r ^ er tb,re 
ditions. But this oan only be confidered ns an extra-judicial of premium, 
opinion exprefTed very doubtfully.——(£) Sup. 655. 

» 2 
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* her firft arrival there; warranted to fail with convoy 

* for the voyage, from the place of rendezvous.*—The 
{hip did not get to the place of rendezvous in time to 
fail with the convoy,—but failed after, and overtook 
them j fo that the warranty was not complied with, 
and the underwriters were difeharged from the time of 
the (hip's failing.—The infured brought an a&ion to re¬ 
cover back a part of the premium for the voyage from 
'Jamaica. —At the trial, an ufage fecni^d to have been 
proved, that when the (hip was not out of the port of 
Jamaica , the allowance was one-half per cent. In other 
cafes it was arbitrary, and two or three per cent, was 
reafonable. There was a verdi£E for the plaintiff. Upon 
a motion for a new trial, the couufel differed as to the fa£ts 
that were in evidence, and the caufe was feat back to a 
new trial, without the queftion of law having been much 
difeuffed.—Lord Mansfield, however, laid, that where 
there is a contingency in the voyage, the rilk may be di¬ 
vided. That the rcafon why there are not two polices 
in fuch cafes was, that the rilk “ at,” is capable of exact 
computation. He faid the former cafes upon this point 
were contradictory. 

In the fame term the following cafe was determined : 
And though the judges feem to have laid great ftrefs on 
the ufage found by the jury, to return the premium, de¬ 
ducting one half per cent, upon infuranccs, at and from. 
Jamaica, with a warranty to depart with convoy, or to 
fail on or before a given day, and the warranty is not 
complied with; and though it is diftinguiihed from the 
cafe of Meyer v. Gregfin on this ground •, yet it cannot 
be denied that the authority of that cafe is greatly (hakei> 
by it. 

That was the cafe of an infurance on goods, * At and 

* from Jamaica to London , warranted to depart with con- 

* voy, for the voyage, and to fail on or before the fir 11 

* of Augujl, at a premium of 12 guineas per cent '— * 
The Ihip failed from Jamaica to London on the 31 ft of- 
July, but without any convoy, whereby the underwriters 
became difeharged from the remaining rilk.—An action 
was brought for a return of premium.—The jury found 

a verdift 
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a verdi£b for the plaintiff fubjc& to the opinion of the 
court on the above fa£ls; in addition to which, they 
found * that it was the conftant and invariable ufage in 

* infurances, at and from Jamaica to London, •warranted 

* to depart •with convoy, or, to fail on or before a certain day, to 

* return the premium, deducing one half per cent, if the 
‘ fliip failed without convoy, or after the day prcfciibed.’ 
—Upon this £afe, the court determined that 'the plaintiff 
was entitled to recover according to the ufage proved.— 
Lord Mansfield faid,—“ The law is clear, that if the rifle 
be commenced, there {hall be no return of premium. 
Hence queflions arife of difiinft rifles, infured by one po¬ 
licy. My opinion has been to divide the rifks. I am 
aware that there are great difficulties in the way of appor¬ 
tionments, and therefore the court has always leaned 
againft them. But where an exprefs ufage is found by 
the jury, the difficulty is cured.”—Mr. Juitice Butter 
faid j—“ The counfel for the defendant did right to make 
the chief queftion, whether any evidence of this ufage 
ought to have been received. In mercantile cafes, from 
Lord Holt's time, and in policies of infurance in parti¬ 
cular, a great latitude of conftrudtion, as to ufage, has 
been admitted. By ufage, places come within the po¬ 
licy, which are not within the words : Ufage explains, 
and even controuls the policy. The ufage here found by 
the jury is univerfal ; and though, in fome cafes, one 
half per cent, is a fmall premium for the rifk at yet the 
underwriters are aware that it is fo, and no inconvenience 
can refult from it. In Meyer v. Gregfon, no ufage was 
found,” 

But if the rifk be entire, and be once commenced, it 
is a general rule that there fhall be no return of premium. 
And the fhortnefs of the time when the thing infured was 
put in rifk affords no ground for a return of any part of 
the premium ; for it becomes the abfolute property of 
tlie infurer, the moment the rifk commences, though it 
fhould ceafe the moment after. This is one of the fa¬ 
vourable circumflances which compenfate the infuer for 
the accidents to which he is expofed. It is impoffible to 
apportion the premium to the duration of the rifk, which 

# 3 may 
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may be greater in the firft hour than in the reft of the 
voyage (a). Therefore if the ihip get under weigh, and 
fail on the voyage infured, the premium is acquired, 
though (he return the fame inftant and wholly abandon 
the voyage. So if the Ihip deviate from the voyage in¬ 
fured the next hour after (he fails * though this difeharge* 
the infurers, yet, the rifk having been commenced, there 
Avail be no apportionment, or return of any part of the 
premium, in refpedl of the diminution of the rifle.— 
Though the voyage be to feveral different places, and' 
confift of feveral diftin£l parts ; yet, if in fufct it be one 
entire, ri/k t for one entire premium , and not feveral diftin£l 
rilks, there (hall be no apportionment, or return of the 


Jttrmtn v. ft'oaJ- 
IridgtDoug.isi. 

A (hip is infured 
“ At and from 
to B. during 
her ftay at B. 
and from thence 
to her port of 
difeharge at C. 
and at and from 
C. back to 
The (hip is taken 
before (he ar¬ 
rives at C :— 
There lljall be no 
rc'.uin of pre¬ 
mium for the 
voyage fr«m C. 
In si. this being 
one eniirc rifk 
and one voyage. 


premium, on account of any contingency which puts an 
end to the contract, before the commencement of any part 
of the voyage infured (b). 

Thus:—An infurance was made on a French (hip and 
her cargo, « At and from Honfleur to the coaft of Angola , 
* during her ftay and trade there; at and from thence 
< to her port or ports of difeharge in St. Domingo ; and at 
« and from St. Domingo back to Honflenr j at a premium 
1 of eleven per cent* —The (hip failed to Angola , and from 
thence, after (laying fome time there, to the Wejl Indies. 
On her way from Angola^ (he put into Cayenne , on the 
coaft of America , and from thence went to Martinico , 
confeffedly out of her courfe to St.DomingOy where the 
captain was obliged to difpofe of his cargo. The (hip 
failed for Honfeur ; but was taken by a privateer on her 
voyage thither.— As the deviation difeharged the under¬ 
writers, the only queltion was, whether there (hould 
be a return of part of the premium.—On the part of the 
plaintiff it was contended, that the voyage infured con- 


(a) Vid. Emerig, tom. I, p. 6a, 63. Pothier, h. t. n. 

[79, 

K l) By the ordinance of Louis XIV. h. t. art. 6, if an in¬ 
furance be made on the outward and homeward voyage, at an 
entire premium, and the (hip arrive at her outward port of def- 
tination, but never returns, the infurcr (hall return one third of 
the premium. 


filled 
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lifted of three diftin£t parts or voyages ; viz. from Hon- 
fieur to Angola , from Angola to St. Domingo , and from 
St. Domingo back to Hon fieur i and that, as this laft voyage 
had never been commenced, the premium ought to be 
apportioned, and the part of it returned which was paid 
to infure the rifle from St. Domingo to Hon fieur. —Bnt the 
jury, upon that point, were clear that there ought to be 
no return.—Lord Mansfield , who tried the caufe, upou 
turning the queftion in his mind, entertained feme doubts 
upon it, and defired that a new trial might be moved 
for i which being done, the court, upon great confidera- 
tion, determined that this was one voyage, and one entire 
rifle; and that there could be no return of premium.— 

His lordfhip, in delivering the opinion of the court on 
this point, faid;—“ On the fulleft confideration, and 
after looking into all the cafes, (though my opinion has 
fluctuated), we are now all clear that there ought not to 
be any any return. The queftion depends upon this : 

Whether the policy be upon one entire rifle on one voyage, 
or whether it is to be fplit into fix different rifles j for by 
fplitting the words, and taking at and from y feparatcly, it 
will make fix. The principles are clear. When the rif]^ 
has never begun, there mult be a return of premium j 
and if the voyages in this cafe are diftinct, the voyage 
from St. Domingo to Hotfieur never began. On the other 
hand, if the rilk have once begun, you cannot fever it, 
and apportion the premium. In an infurance upon a life, 
with the common exception of fuicide- and the hands , of jafr 
tice-j if the party commit fuicide, or be executed in 
twenty-four hours, there lhall be no return. The cafe is 
the fame if a voyage infured be once begun. Is this one The premium 
entire rilk? The infured and infurers confider the pre¬ 
mium as an entire fum for the whole, without divifion. 

It is'cftimated on the whole at eleven percent , and, which 
is extremely material, there is no where any contingency 
at any period, out or home, mentioned in the policy, 
which happening, or not happening, is to put an end tp 
the infurance. The argument mult be, that if the (hip 
had been taken between Honfleur and Angola t there mult 
jjavc {jeen a return- Bv an implied warranty, every {hip 

N 4 muft 
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mud be fea-worty when (he fails on the voyage infured ; 
but {lie is not neceflarily to continue fo throughout the 
voyage; fo that, if this be one entire voyage, if the fhip 
was fea-worthy when {he left Honfleur , the underwriters 
would have been liable though {he had not been fo at 
Angola, &c. but according to the conftru&ion contended 
for on the part of the plaintiff, {he muft have been fea- 
worthy, not. only at her departure from Honfleur , but 
alfo whfen {he failed from Angola, and when {he failed 
from St. Domingo. The cafes of Steve/f n v. Snow (a), 
and Bond v. Nutt (b), were quite different from this. 
They depended upon this, that there was a contingency 
fpecified in the policy, upon the not happening of which 
the infurance would ceafe. In Stevcnfon v. Snow, it de¬ 
pended on the contingency of the {hip failing with con¬ 
voy from Port/mouth , whether there {hould be an infur¬ 
ance from that place or not. This neceflarily divided the 
rifk and made two voyages. In Bond v. Nutt , it was 
held that there were two rifks upon the fame principle, 
** At Jamaica, * was one. The other, viz. (t From Ja¬ 
maica” depended on the contingency of the fhip having 
failed K on or before the flrfl of Augujl.” That was a con¬ 
dition precedent to the infurance on the voyage from Ja¬ 
maica to London. The two cafes of Tyrie v. Fletcher, and 
Loraine v. Thomlinfon , are very ftrong ; for, if you could 
apportion the premium in any cafe, it would be in infur- 
ances on time.” 

So, where die infurance is for a term fpecified in the 
policy, and for one entire premium; if the rifle be begun, 
and an event happen immediately after which determines 
the contrad, there fhall he no return of premium. 

Thus:—A fhip was infured, * At and from London, 

* to any port or place wherefoever or whatsoever, for 
‘ twelve months , from .the 19th of Augufl 1776, war- 

* ranted free from capture or feizure by the Americans.* 
The premium was 9I. per cent.. —The fhip was taken by 
an American privateer, about two months after {he failed. 


T 


(a) Sup. 655.-(*) Sup. 353. 


The 
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—The infured brought an aftion to recover a proportion 
of the premium for the refldue of the time. The court 
determined that the rifle was entire \ and, having been 
once begun, there could be no return of any part of the 
premium. Lord Mansfield faid,—“ This cafe is itript 
of every authority. There is no cafe, or pra&ice, jn 
point 5 and therefore we mud argue from general prin* 
ciples applicable to policies of infurance. And I take it, 
there are two general rules eftablifhed, applicable to this 
quellion. The firjl is, that where the rifle has not been 
begun, whether this be owing to the fault, pleafure, or will, 
of the infured, or to any other caufe, the premium lhall 
be returned; becaufe a policy of infurance is a contra£l 
of indemnity} the underwriter receives a premium for 
running the rifle of indemnifying the infured ; and, to 
whatever caufe it be owing, if he do not run the rifle, 
the conflderation, for which the premium was put into 
his hands, fails, and therefore he ought to return it. 
Another rule is, that if the rifle has once commenced, 
there (hall be no apportionment or return of premium 
afterwards : For though the premium is eftimated, and the 
riik depends upon the nature and length of the voyage $ 
yet, if it was commenced, though it be only for 24 hours 
or lefs, the rifk is run j the contract is for the entire rifle 5 
and no part of the conflderation fhall be returned ; and 
yet it is as eafy to apportion for the length of the voyage* 
as it is for the time. If a fhip had been infured to the 
Eajl Indies , agreeably to the terms of the policy in this 
cafe, and had been taken 24 hours after the rifk was be¬ 
gun, by an American captor, there is not a colour to fay 
that there ihould have been a return of premium. So 
much, then, is clear; and indeed perfectly agreeable to 
the grpund of determination in Stevenfon v. Snow (a). 
For, in that cafe, the intention of the parties, the nature 
of the contra ft, the confequences of it, fpoke manifeftly 
two infurances, and a divifion between them. The firft 


object 


(a) Sup. <555. 
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If a man's life 
be infured fur 
12 months, with 
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fuicide,. and he 
kill himfclf the 
siext day; there 
fhall be no re¬ 
turn. 
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obje£l of the infurance was from London tQ Halifax: But if 
the £hip did not depart from Portfmouth with the convoy 
ipccified, then there was to be no contrail from Portf¬ 
mouth to Halifax . The parties, then, have faid, f We 
« make a contract from London to Halifax ; but, on a cer- 

* tain contingency, it {hall only be a contract from Lon- 

* don to Portfmouth .’ That contingency not happening, 
reduces it, in fa to a contratt from London to Portf¬ 
mouth only. The whole argument turned upon that dif- 
tin&ion, and all the judges, in delivering^ their opinions, 
lay the llrefs upon the contract compriling two dijlinfl 
conditions) and confidcring the voyage as being, in fa£t, 
two voyages : And this was the equitable way of confider- 
ing it j for though it was at firft confolidated by the par¬ 
ties, there was a defeazance afterwards, though not in 
words. I think Mr. Jullice fPH mot put it particularly on 
that ground; but that was the opinion of the court. 
There was an ufage alfo found by die jury in that cafe, 
that it was cufomary to return a proportionable part of 
the premium in fuch cafes, but they could not fay what 
part. The court reje£led this, as a void ufage, for the 
uncertainty; but they argue from it, that there being 
fuch a cuftom, plainly (hewed the general fenfe of the 
merchants, as to the propriety of returning a part of the 
premium in fuch cafes : And there can be no doubt of 
the reafonablenefs of the thing. There has been an in- 
dance put where the meafure is by lime, which feems to 
me to be very ftrong, and appofite to the prefent cafe; 
and that is, an infurance upon a man’s life for twelve 
months: There can be no doubt but the rifle there is con- 
ftituted by the meafure of time, and depends entirely 
upon it; for the infured would demand double the pre¬ 
mium for two years that he would take to infure the fame 
life for one year only. In fuch policies there is a general 
exception againft fuicide.—If the perfon put an end to 
his life the next day, or a month after, or at any other 
period within the twelve months, there never was an idea 
shat part of the premium fliould be returned. A cafe of 
general pra&ice was put by Mr. Dunning , where the 
words of the policy are, « At and from, provided the (hip 

** fails 


12 
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“ fails on or before the firft of Augufi (<*)and Wix. Wallace If «n infuranee 

_ . . - _ . , / .. t.i be* 0t and frnm / 

confiders, in that cafe, that the whole policy would de- provided the (hip 
pend upon the (hip’s failing before the ilated day. I do 
not think fo. On the contrary, I think, with Mr. Dun - whether thi> be 
ning, that cannot be. A lofs in port, before the day ap- ly 0 ^*entire"' 
pointed for the (hip’s departure, can never be coupled riflt * 
with a contingency after the day: But if a queftion were 
to arife about it, as at prefent advifed, 1 fhould incline to 
be of opinion, that it would fall within the reafoning of 
Stevenfon v. Snowy and that there were twq parts, or 
contracts, of infuranee, with diftinil conditions: The 
firjl is, ‘ I infure the (hip in port, againft lofs before the 

* firft of Augufi :* And, fecondly ; ‘ If (lie fhould not be loft 
‘ in port, I infure her then, during her voyage, from the 

* firft of Augufi , till (lie reach the port fpecificd in the po- 
‘ licy/ The lofs in port muft happen before the rifk upon 
the voyage could commence; and, vice verfa, the rifk in 
port muft eeafe the moment the rifk upon the voyage be¬ 
gan [b) .—Let us fee then, what the agreement of the par¬ 
ties is, in the prefent cafe. They might have infured from 
two months to two months ; or in any lefs or greater 
proportion, if they had thought proper fo to do : But the 
fail is, that they have made no divifion of time at all; but 
the contrail entered into was one entire contrail from the 
19th of Angujl 17yd, to the 19th of Augujl 1777; which is 
the fame as if it had been exprefsly faid by the infured i * If 
‘ you, the underwriter, will infure me for 1 2 months, I 


(a) It muft be owned that the cafe thus put has much of 
fubtilty in it. One part of it feeim repugnant to the other. 
Mr. Wallace appears to have given it the beft anwer it would 
admit of. The word provided makes the failing on or before 
the firft* of dlugufl a condition upon which the contrail is to take 
effeit j and if this be fo, the word “ at*' in the policy is quite 

nugatory.-(£) This extrajudicial opinion, feems to have beea 

rather haftily delivered, or perhaps, not very accurately reported. 
See the cafe of Jfeyer v. Gregfon, fup. 658, which feems to 
be nearly the cafe put by Mr. Dunning , and in which Lord Mans, 
field and the reft of the judges of the Kingt Bench decided that 
there fhould be no return of premium. 


* will 
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9 will give you an entire fum *, but I will not have any ap* 

* pointment.’;—The fhip fails, and the underwriter runs 
the rifk for two months; no part of the premium* then, 
fhall be returned.—I cannot fay, if there had been a re¬ 
capture before the expiration of the 1 7, months, that the 
policy would not have revived.” 

In the foregoing cafe, Lord Mansfield intimated an 
opinion that where the premium is entire, it is one proof 
that the rifle is meant to be entire. In the following cafe, 
the court of King's Bench carried this idea ftill farther, 
and decided that if, upon an infurance for a year, a grof$ 
premium be given; but it is expreffed in the policy to be 
at fo much per cent, per month 5 this fhall be deemed only a 
mode of computing the grofs fum, and does not make the 
contraft a monthly infurance, 

An infurance was made on a {hip again ft capture only, 
for twelve months t in the coafting trade. The plaintiff under¬ 
wrote 200I. In the body of the policy it was dated, 

* That the infurers confeffed themfelves paid the confider- 

* ation due to them by the infured, at and after the rate of 

* 15 s. per cent, per month.' At the bottom oppofite the 
plaintiff's fubfeription, was written, ‘ Premium received 
‘ the 15th of March 1779; and on the back was indorfed, 

* —Newcafile 15th March 1779* Mr. J. G. Thomlinfon , on 

* his fhip Chollerford , himfelf mader ffor twelve months in 
‘ the coading trade, at and between Leith and the IJle of 

* Wight) beginning the 13th of March 1779, and ending 
‘ the lath of March 1780.’—The premium was, in faff, 
not paid, it being the ufage in Newcafile not to pay the 
premiums at the time df making infurances, but at cer¬ 
tain times afterwards.—The fhip was lofi in a form within 
the fird two months ; and the infured tendered the under¬ 
writer 3I. as the premium for two months.—The under¬ 
writer brought his a£lion againd the infured to recover 
the whole premium of 1 81 . The defendant pleaded the 
tender, and paid the 3I. into court.—The court were 
clearly of opinion that the plaintiff was entitled to reco¬ 
ver the whole premium.—Lord Mansfield faid,—« This is 
a mere quedion of condru&ion, on the face of the in- 
ftrument, and therefore, parol evidence ought not to 

hav? 
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have been admitted to explain it. It is an infurance fo* 

12 months* for one grofs fum of 1 81 . They have cal¬ 
culated this fum to be at the rate of 15s. per month. , 

But what was to be paid down ? Not 15 s. for the firfl: 
month* and fo from month to month; but i 81 . at once. 

Two cafes have been mentioned. Stevenfon v. Snow (a), 
was decided on the ground of there being two voyages. 

Tyne v. Fletcher {b) is dirc&ly in point againft the defen¬ 
dant.” He thep repeated the two rules laid down by him- 
felf in this laft cafe. 


Se£t. III. 

Upon the . Performance of feme Stipulation . 


IT is frequently agreed between the parties that, upon where part is 
the happening of a certain event, or the performance of ^'(ornunee 
fome Ripulation, the infured ftiall return a part of the or fome rtipuu- 
premium; and claufes to this effect are then inferted in ^"returned 01 * 11 


the policy. If, in fuch cafe, the event do happen, or the 
thing ftipulated be performed, the infured fhall be entitled 
to the return of premium agreed upon. 

In time of war it is frequently ftipulated that a part 
of the premium fliall be returned, “ if the Jbip fail with 
* f convoy and arrive.” And upon the conftrudtion of this 
claufe, feveral important queftions have arifen. 

If the Hipulation be for a mere failing with convoy, 
without fpecifying to any particular place, a failing with 


though the in- 
furer be obliged 
to pay a partial 
loti. 


convoy from one port to another in the fame country, for 
the purpofe of there joining convoy for the voyage, will 
be a failing with convoy within the meaning of the ftipu- 
iarion. 


Thus: —The Ihip Ceres was infured, ‘ At and from v . 7^ 

• Oporto to Lynn, with liberty to touch and ftay at any z So A & 

• ports or places on the coaft of Portugal, to join convoy, J_ 

• particularly at Lijbon ; at 12 guineas percent ., to return * uguinca™^ 

rent, to return 61 . 

T ’ ’ .." 1 if the (ail wltn 

•> convoy from the 

(a) Sup. 635 - (i) Sup. 66 a. co.ift of PtrtHgaf, 

and aruve. she 
* 61 . fails under con- 
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* 61. if (he failed with convoy from the coaft of Portugal 

* and arrived.’—In an a£tion to recover this 61. per cent, 
of the premium, it appeared that, at the time the Certs 
was to fail, there were many merchant (hips collected in 
the different ports of Portugal , and Lord St. Vincent , the 
commander of that ftation, being unable to afford feparate 
convoys for England , from each port in Portugal , fent 
a cutter and a floop to fetch the trade from Oporto to 
Li/bon, where they were to lie in the bay of Doyras, with¬ 
out entering the port of Li/bony to avoid tke Lijbon duties. 
From that place a convoy was appointed for the whole 
trade to England. The Oporto fleet in proceeding to Lijbon, 
being difperfed, loft the convoy, and the Ceres, then 
judging it for the beft, ran for England, and arrived.— 
It was contended on the part of thr defendant, that the 
Ceres never left the coaft of Portugal with convoy.—Lord 
Eldon , who tried the caufe, told the jury that, as the 
Oporto trade had put themfelves under the convoy of the 
cutter and floop which formed a part of the aggregate 
convoy for England, they had deprived themfelves of all 
power of a&ing for themfelves, and had therefore de¬ 
parted with convoy from the coaft of Portugal. He added, 
that the liberty given by the policy to touch at other ports 
on the coaft of Portugal, did not vary the inference of 
her being under convoy for England from the moment 
fhe received failing inftrucHons i and from that time the 
liberty fo given was at an end. The jury, under this di- 
re£tion, found a verdict for the plaintiff.—Upon a mo¬ 
tion to fee this verdidfc aflde, and enter a nonfuit, the 
court were clearly of opinion that the event had happened 
on which the plaintiff’s title to a return of premium was 
to attach, and therefore that the verdidt was right.—, 
Lord Eldon faid,—“ It being unknown in England from 
what port or coaft of Portugal the convoy would fail, the 
claufe for a return of premium was to be adapted to the 
circumftances of the cafe. The departure with convoy 
might be from Oporto, or it might be from fome other 
place. It became ncceffary, therefore, to introduce fome 
expreflion, which extended to foniething -more than jr 
mere departure from Oporto. The fair interpretation of 
the agreement is, that the infured {hall have the benefit 

of 
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of the poIicy t though the fhip ihould fail from Oporto 
without convoy; but that if ihe failed from Oporto 9 
which is on the coaft of Portugal , with convoy, then there 
ihould be a return of premium/' 

Upon the effect of the word “ arrives ,” feveral cafes 
have been determined. In the firft of thefe, it was 
holden that this word relates to the arrival of the flip* 
and not to the arrival of the goods on board, even where 
the infurance is on the goods only. 

Thus::—An infurance was made,—* At and from any 
* port or ports in Grenada to London , at 18 guineas per 
4 cent, to return 81 . per cent, if fails from any of the Wejl 
4 India iflands, with convoy for the voyage, and arrives / 
At the bottom of the policy there was written a decla¬ 
ration that it was on fugars, valued at 20I. per hoglhead. 
The (hip failed with convoy within the time limited, hav¬ 
ing 51 hogflieads of fugars on board. .She arrived fafe in 
the Downsy where the convoy left her as ufual. She 
■afterwards flruck on a land bank near Margate , and 11 of 
the 51 calks of fugar were walked overboard, and the 
reft damaged. The fhip was afterwards got off, and ar¬ 
rived fafe in ihe port of London. The fugars faved were 
carried to London in other veffels, and the 40 hogflieads 
bring fold, produced 340I. inllead of goal, their valua¬ 
tion in the policy. An aflion was brought again!! the 
underwriters iqr a return of premium,-—The defendant 
paid into court 81 . per cent, on 34c!.. The plaintiffs in¬ 
filled that they were entitled to have 81 . per cent. 
returned on the valued price of the whole 51 hogflieads* 
—At the trial, before Lord Mamjieldy the plaintiffs had 
a verdidt for their whole demand.—Upon a motion 
for a new trial, the principal queltion was upon the effect 
of the .word “ arrives .”—For the plaintiff it was infilled 
that this word related only to the arrival of the Jhip ; 
Jthat, in policies of this fort, the intention is, that the 
underwriters (hall take the war rifle upon thcmfelves; 
but that, if the veffel be protected by convoy from that 
rijky and aflually arrive, they lhall then return as much 
of the premium as was necefl'ary to cover it—On the 
pther fide, it was contended that, as the words of the 
policy mull be applied to the fubjecl matter of the infu¬ 
rance. 


The word arrivet 
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ttnce, which in this cafe was on tile goods, not on the (hip, 
the return of premium could, at molt, be only on the value 
of the fugars which actually came to London ; whereas* 
if the defendant mull pay the valued amount of the 
fugars loft, and the difference between the valued price 
and the actual produce of the fugars faved, and alfo re¬ 
turn 81 . per cent, upon the whole, the infured would be 
considerable gainers by the lofs.—The court deterrr iaed 
that the arrival of the Jhip was what was meant by the po¬ 
licy j and that the plaintiff was entitled t6 a return of full 
81 . per cent, on the fum infured, notwithhanding the par¬ 
tial lofs on the goods.—Lord Man,field) after obfervmg 
how very inattentive thofe whe-introduce additional cl-aules 
into policies are to their import, laid,—“ 1 do net doubt, 
however, how we are to conllrue this policy. Dane/ r* 
of the fea are the fame in peace and war : lint war 
troduces hazards of another foit, depending on a vat’.ciy 
of circumftances; fome known, others not, for which 
an additional premium muft be paid. Thofe hazards 
are diminilhed by the protection of convoy j and if the 
infured will warrant a departure with convoy, there is a 
diminution of the additional premium, if the infured 
will not warrant a departure with convoy, he pays the 
full premium} and in that cafe, the underwriter fays: 
«If it turn out that the Ihip do depart with convoy, 
<* I will return part of the premium.” But a Ihip may 
fail with convoy, and be feparated from it by a ftorm, 
or other accident, in a day or two, and lofe its protec¬ 
tion. On a warranty to fail with convoy, that would not 
be a breach of the condition : But, to guard againft that, 
the infured adds, in policies of the prefent fort; “ The 
“ Ihip muft not only fail with convoy, but Ihe muft arrive 
«* to entitle you to the return.” The words, “ and ar- 
«« rives ” do not mean that the Ihip Ihall arrive in the com¬ 
pany of the convoy; but only that Ihe herfelf Ihall arrive. 
If Ihe do, that Ihews, either that Ihe had convoy the 
whole way, or did not want it. But, in the ftipula- 
tion for the return of premium, no regard is had by the 
parties to the condition of the goods, on the arrival of 
the Ihip. The conftru&ion contended for by the de¬ 
fendant is adding a comment longer than the text. If it had 

been 
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been meant that no return ihould be made unlefs all the 
««goods arrive fafe, they would have faid ; “ If the {hip 
arrive ** •with all the goods ) or, fafely with all the goods,** 
The total or partial lofs of the goods was the fubjedt of 
the indemnity , and muft be paid for by the underwriter* 
But as to the return of the additional premium; whe¬ 
ther the goods arrive fafe or not, makes no part of the 
queftion. The fingle principle which governs is, that, 
in the events that have happened, the war rifk has been 
rated too high.”' 

So, where the freight of the fhip Jachfon was infured, 

* At and from Jamaica to London, warranted to fail on 

* or before the 26th of July 1 796, with convoy for the 

* voyage, at a premium of 10 guineas per cent, to return 
f 2I. per cent, if (he failed on or before the ift of July 

* 1796, and arrived.’—Afterwards, by a memorandum 
indorfed on the policy, on the 15th of Augujl 1796, and 
fignetl by the underwriters, it was agreed, in confidev- 
ation of ro guineas per cent, additional premium, that 
the warranty of failing with convoy Ihould be annulled, 
and the defendant undertook to return xol. per cent. 
“ if the flip failed with convoy and arrived.** The ill ip 
failed from Jamaica on the 26th of July, with convoy, 
but feparated in bad weather, and was captured on the 
26th of OStober, recaptured on the 5 th of November , and 
carried into Cork, where (he was delivered up to the own¬ 
ers, on paying 9I. 14s. 7d. per cent, for falvage. She 
afterwards arrived at the port of - London with her cargo. 
In an a&ion on the policy, with a count for a return of 
premium, thq defendant paid into court 19I. 9s. 2d. the 
amount of the falvage on 200I. his fubfeription.—The 
plaintiffs obtained a verdift for the premium, and, upon, 
a motion to fet itafide, the court determined that, accord¬ 
ing to the true conftru&ion of the memorandum, the 
infuTed was entitled to the return of premium there 
ftipulated.—Lord Kenyon faid,—“ I agree with the defen¬ 
dant’s counfel, that every arrival of the {hip at her port 
of deftination, would not be an arrival within the. fair 
conftruftion of the memorandum; fuch, for inftance, 
as an arrival in the pofieflion of an enemy at a neutral 
port *, or an arrival at her port in England^ as the pro- 
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perty of other perfons after a capture. But, in order to 
fatisfy the memorandum, it {hould be an arrival at the 
deftined port, in the course of the voyage j and, in this cafe, 
the fhip did arrive at the port of London, in the courfe 
of her voyage. It is now too late to controvert the 
authority of Hamilton v. Mendez (a), even if we were 
difpofed fo to do, which I am not, where it w&s liolden 
that thpugh the infured may abandon on hearing of a 
capture, yet if they do not abandon, and the (hip be 
afterwards recaptured, it muft be cqnfidered as if (he 
had never been out of the pofleffion of the owners. It 
is 18 years fince the cafe of Simond v. BoyJell ( b ) was 
decided* That cafe muft be well known in the com¬ 
mercial world; and if the parties in this cafe had in¬ 
tended to make an agreement different from that which 

the words ufed in this memorandum import, they would 
have added, after “ arrived,” the words ” fafely from the 
*• enemy" or fome others to that effcCt. But the words 
here ufed are not equivocal, and we ought not to depart 
from them. It would be attended with great mifehief 
and inconvenience if, in conftrning contrails of this 
kind, we were not to decide according to the words Ufed 
by the contracting parties; On the grammatical con* 
ftrU&ioti of thd words, which is the fafeft rule to go by, 
I am of opinion that the verdict ought not to be fet a fide.’' 

So, if the (hip fail with Convoy and arrive, this will 
entitle the infured to the ftipulated return of premium* 
though the goods infured be afterwards loft, and the 
underwriters be obliged to pay a total lofs. 
ihmcajtit v, JTm. Thus : Goods were infured on board the Marquis of 
Sir j!ManrfeM, Lanfdown from London to Dominica , at a premium of 
^6th F*leuarj*‘ 8 guineas per cent, to return 4I. per cent. “ if fails with 
1806. «* convoy and arrives."—The fhip failed with convoy, and 

The dilp fail* Urrited on the 6th of February 1805, at the port of Fo- 
with convoy and r eau j n Deniinica, and began unloading, and continued till 
gaods infured are the 22Q of Februaryt when a French fleet arrived* and. 
The amortgft others, captured die Marquis of Lanfdown, with 
infured is enti- the goods infured on board.—in ait a&ion onthe policy* 

lied to a return 
of premium, as 
well as to aretal 
iafu 


(a) Sup. —(i) Sup. 671* 
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the plaintiff claimed not only a total lofs by the capture* 

but alio 4I. per cent, return of premium, the (hip having 

failed with convoy and arrived.—Sir James Adamfield 3 

C. J. who tried the caufe, was at firft of opinion that the 

the plaintiff was not entitled to any return of premium ; but 

the above cafe of Simond v. Tioydell ( a ) being cited* he yielded 

to the authority of it, and directed the jury to give the 

plaintiff the 4I. per cent, return of premium, together 

with the total lofs. 

* 

If it be agreed to return different portions of the pre- 
hiium in cafe the fliip fail with ednvoy for different por¬ 
tions of the voyage, and arrive £ this means an arrival at 
'the fhip’s ultimate port of deftinatiort- 

As where a fliip was infured ‘ At and from Lijlon to 
4 Cadiz , and at and from thencS to Flujbing , at a pre- 

* mium of 20 guineas per cent, to return 81 . per cent, if 

* the fliip failed from Cadiz with convoy for Engkhdp and 

* 'll. per cent, more for convoy from England to Flu/butg ; 
4 or 10I. per cent, if with convoy for the voyage, and ar- 

* rives.’ —The fhip having failed from Li/bon to Cadiz , 
ifailed from thence under convoy for England a/<d ar¬ 
rived % hut was there feized and taken as prize. In an 
attion upon the policy, uric queftion was, whether the 
infured was entitled to a return of 81 . per cfnU the 
fliip having failed with convoy from Cadiz to England , 
and arrived there ?—Upon this queftion the court deter¬ 
mined that no return of premium Was demandable within 
the meaning of the policy, the fhip never having ar¬ 
rived at Flujhingt her ultimate port of deftination.— 
The reafon given for ths decifioa was, that the words 
“ and arrives’* annex a condition which over-rides and 
governs equally all the feveral ftipulations for a return of 
premium,* in the events of a failing with convoy for the 
different parts and fubdivifionS of tiie vbyage; and that, 
as the whdle iol. per cent . is made returnable upon a 
failing with convoy for each pait of the voyage, and ar¬ 
riving at Flujbing, there Could be no reafon why the 81 . 
and the 2I. per cent, fhould be made refpe£tively return¬ 
able on account of the mere failing with convoy for the 

(a) Sup. 671. 

• a 


The words " anti 

anive j” n'ead 
an arrival at the 
drip's ultimate 
deftination. 
Ktlntr v. Lf Me- 

farter, 4 f.oji 

396. 


Policy on 9 (hip 
from Li/lin to 
Cadiz, and front 
thence to Flush¬ 
ing, at 20 gui¬ 
neas percent, to 
irturn St. for 
convoy from Ca¬ 
diz. to England, 
and it. more for 
convoy from 
England to 
Flujhing, and ar¬ 
rives. —The drip 
arrives under 
convoy in Fnp- 
land, where (he 
is c?pturerf.— 
The infuied is 
not entitled to 4 
return of 8/. per 
cmt. the (hip 
never having ai- 
rived at Flnjkmg. 


fefpc&ive 
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scipc£livc parts of the voyage, independently of the fame 
event of ultimate arrival} and cfpecially when the under¬ 
writer could derive no benefit from fuch partial convoy, 
but would have a total lofs to pay. 

If, before th« If it be ftipulated that there ihall be a return of part of 
with convoy* premium for failing with convoy and arrival, and, in 

tne un- wwiitei* confequence of the breach of fome warranty, or the non- 
the inl'ured R flwli performance of fome ftipulation, or of a deviation, the un- 
«t * n'fm coo- derwritera be difeharged before the {hip can fail with con¬ 
voy. voy, the infured ihall be entitled to the ftipulated return 

of premium ;becaufe the difeharge of the underwriters is, to 
them, equivalent to a failing with convoyand arrival.—As 
where a (hip was infured at and from Jamaica to Liverpool , 
warranted to fail on or before the firft of Augujl % at a pre¬ 
mium of 20 guineas per cent, to return 8/. per cent, if the 
failed with convoy. The {hip did not fail till September , 
and in an a£tion for a return of premium, it was admitted 
that the infured was entitled to a return of 8 1 .per cent, for 
convoy (a). 


Sea. IV. 

Of the Deduction of one-halfper Cent, upon a Return 

of Premium. 

AS the infurer can never, by his own a&, difeharge 
himfelf from the contract, it feems but reafonable that, 
where the infured thinks proper to put a flop to the 
adventure, and prevent the rifle from ever commencing, 
he {hould make fome compenfation to the infurer for his 
trouble and difappointment; it is therefore the general 
euftom in all the maritime countries of Europe , to allow 
him to retain one-half per cent, (b ).—This the French de¬ 
nominate droit deftgnaturePothier (c) thinks it is given to 
compenfate the infurer for the lofs he fuftains by the non- 


fa) Meyer v. Grcgfon, fup. <558.5——(I) Molloy, b. 2 c. 7, 
i ——(e) h. t. a. i8x. 

performance 



677 


Ch. XV. § 4.*] Half per Cent• dedufted, 

performance of the contra& on the part of the infured. 
Emtrigon ( a) fays, it is for his trouble in (igningthe policy, 
and making the proper entry in his books g and this is the 
reafon given in Le Guidon (£). 

It is allowed to the infurer where the contrail is void 
for fome radical defeat, provided this were unknown to 
him when he entered into the'eontraft (c). But if he were 
informed of the fault, or muft have known it, before he 
fubferibed the policy ; as if he were to infure a fhip or 
goods, when he knew of their fafe arrival, or feamen’a 
wages, or contraband goods, knowing them to be fuch, 
he could have no claim to this allowance (d). 

Pothier holds that if the contraft become void, not by 
the a 61 of the infured, but by fome caufe which he could 
not prevent or control, the infurer {hall not be entitled 
to the half per cent (e). — Emerigon , on the contrary, main¬ 
tains that in all cafes where the policy becomes void, 
without any fraud on the part of the infurer, he (hall 
have this allowance ( f ). 


(a) Tom. a, p. 168.—— (f) Ch 2, art. i6 .- (c) Ord. of 

Antwerp, art. 14, a Mag. 2 7.——(d) Valin on art. 10, 16, 
*7, h. t. Pothier, h. t. n. 183, Emerig. tom. a, p. 169. — 

(e) Pothier , h. t. n. i8i, - ■-(/) Emerig. tom. a, p. i 6 q . 
Vid. Le Guidon, ch. a, art. 16, ord. of Amjl. art. 22. vrd. of 
Antwerp art. 16. 2 Mag. 28. 


CHAP. 
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CHAP. XVI. 


Of the Proceedings in ASlions on Policies of 

hifurance . 

I N treating of anions on policies of unfurance we will 
inquire» 

I. in what courts they may. he brought; 

II. Of the declaration ; 

HI. Of the plea , and bringing money into*court; 

IV. Of the confolidation rule ; 

V. Of the trial; 

VI. Of the recovery back ofIoffes , improperly demanded » 


Se£t. I. 


In what Courts A&ions on Policies of Infurance 
may be brought. 


t,ourt« of 
common law 
have th: foie 
jurifdiAion in 
matters of ia- 
^once. 


Infurance being a marine contract, the law which re¬ 
gulates it, is confidered in moft of the commercial ftates 
of Europe^ as a branch of marine law, and therefore, where 
no commercial tribunal is eftablifhed, questions arifing 
upon this contra&t, generally belong to. the jurifdi&ion 
of the courts of admiralty (0). In Scotland {his is, in 
the firft inftance, a fubjeft of admiralty jurifdiftion. But I 
do not find that in England courts of admiralty have ever 
had jurifdj&ions in questions of infurance {b). In a former 
part of this work (c) I tookoccafion to obfctve, that although 
the modes of adminiltering juftjee in our courts of com¬ 
mon law, are fo. well fuited to the inveftigation and de- 
cifion of all commercial queftions j~ yet, that it was not 
{ill towards the end of Queen Elizabeth’s, reign, that a$- 


(0) Vid. Emerig. t. a, p. 319- (b) For this copfult 

Zoucb oq thcjurifdiftion pf the admiralty.-( c) Sup. 24. 

-' ' = tym* 
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tlons upon policies of infurance began to be brought ii> 
the courts of Wejlminjler ; and that the legiflature, even 
then, conceiving that quedions upon this contract ought 
not to be litigated in thofe courts, being governed by cer¬ 
tain rules unknown to the common law, erected a court 
for the foie purpofe of determining fuch caufes; but 
that, though the powers of this court were greatly en¬ 
larged in a fubfequent reign, yet it foon fell into difufe, 
and the determination of all quedions arifing out of this 
contra# has long iince exclusively belonged to the courts 
of common law. 

Courts of equity have no more jurifdidtion in cafes of Couit*of equity 
infurance than in thofe of the pureft common law cog- ^ 
nizance. They do, indeed, fometimes, in cafes of in- 
furance, as in all other cafes, interpofe their authority 
for the advancement of jul^icc. They will compel 3 
trudee to permit his name to be ufed by the cc/lui qutf 
trujl in an adfcipn pn a policy of infurance (a) ; they will 
iilue commiflions for the examination of witnedes refiding 
abroad* or out of the jurifdidtioq of the court, and grant 
injunctions to day the proceedings at law till the return 
of fuch com millions (b) •, they will compel a party charged 
with fraud to make a full difeovery upon oath of all cir- 
cunidanqes, within h *5 knowledge, which may lead to a 
difeovery of the real fa&s of the cafe } and deliver up, 
or permit an infpedtion of, all papers and documents 
whieh are material to the matters in difpute. But, ex¬ 
cept in fuch cafes, it has been folemnly determined, that j 
courts of equity have no jurifdi&ion in quedions of in* 
furance (?). 

It may be proper, in this place, tq mention, that tl*c The panie, c«a- 
authority of the fupreme courts of W$w*iJlfX. is fp tran. JJ- , b 0 y 
feendant, that nothing but the exprefs words of an adfc their difference, 
of parliament can take away or abridge their jurifdidlion theiupmuq 

coui t* of tha 

, , - . - ■■ ■- — —— ■ ■ - - junfdidticn. 

(a) Per Lord Hardvtickt, I Atk. 437.— — ( b ) R. Chitty v, 

Sflwin , 2 Atk. 359.- (c) R. upon demurrer in Chancery, 

and confirmed in the Houle of Lords upon appeal, De Qheloff 
y. Land. AJfur. 3 $ro. Pari. Ca. 525; Per Lord Hardwicke , 

I Atk, 457. 



$3? Of the Proceedings, f B. I. 

in any cafe (a ); and therefore a claufc inferted in a po¬ 
licy, that, in cafe of any difpute between the parties, it 
fhall be referred to arbitration, is merely nugatory; for, 
without it, the parties may, if they think proper, fubmit 
their differences to arbitration ; and with it, neither can 
compel the other to do fo; for the agreement of the parr- 
ties cannot oull the fupreme courts of their jurisdic¬ 
tion (b). If indeed, an award be actually made, it will 
be a bar to an action; or if the parties have Submitted 
their differences to arbitration, and the reference he ftill 
depending, that, perhaps, may alfo be a bar (r]. 


Sea. II. 


Of the Declaration. 


Special affump/it 
is the proper 
form of ail ion 
againlt private 
underwriters. 


Heads of the 
declaration. 


THE common policy of infurance, fubferibed by pri¬ 
vate underwriters, being only a written undertaking, not 
under feal, is but a iimple contract, and therefore, af- 
fumpfit is the proper form of action to be brought upon 
it, againft the underwriters. And as the action in fuch 
pale is founded on a particular and exprefs undertaking, 
made upon a confuleration upon which the law would 
not, by neceffary implication, raife the promife fpeci- 
fied in the policy, the plaintiff mu(t declare fpecially 
upon it. 

In this, like every other cafe of fpecial ajfump/it x the 
contract muft he fet forth with precifion; for any ma¬ 
terial variance or omiflion will be fatal (d ).—The de¬ 
claration muft therefore recite the policy, which is al- 
ledged to h^ve been made according to the cuftom of 


(a) 2 Hanoi. P. C. 286, 2 Bur. 1042.-- {b) R. Kill v. 

Hollifttr , x IVilf. 129. The fame principle prevails in the French. 
courts. There the judges will permit queftions of faB or of 
ufage to be referred to merchants; but they will never fuffer any 
queftion of law to be fubmitted to the decifion of fueh per¬ 
sons. Pothier, h. t. n. 201. —— (c) Per Cur. 1 tVilf. 129, 

Jed Q.- (d) Vid. Glib, law ofeyid. 193. 

~ merchants,) 
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merchants), with fuch warranties and ftipulations as may 
have been introduced into it, with an averment that the 
defendant had notice of the policy.—It then aUedges, 
that in confideration that the plaintiff had paid his pre¬ 
mium to the defendant, and had promifed to perforin 
all things on his part to be done, the defendant pro¬ 
mifed to become an infurer for the fum fubferibed by 
him, upon the terms mentioned in the policy, and that 
he woijid perform all things, on his part, as to that 
fum; and alfo that he had fubferibed the policy as an 
infurer for that fum. That the infured was, at the 
time of the infurance, and at the time of the lofs, 
interefted in the (hip or goods infured, to the amount of 
the value in the policy, if it be a valued one, or to the 
amount of the fums fubferibed, if it be an open one. 

—It then ftates that the (hip, See. on a certain day was 
in good fafeiy at her port of departure ; that {he failed 
on the voyage infured within the time mentioned in the 
policy, if a time be limited for Jier failing j and with 
convoy, if there be a warranty for her fo doing;— 
and it likewife avers an cxa£t compliance with every 
other warranty exprefled in the policy.—The lofs is then 
ftated, which ipull appear to have been occafioned by 
fome of the perils infured againft; and this mud be 
{hewn with reafonable certainty, that the infurer may 
have notice of the cafe againft which he is to prepare 
his defence.—Notice to the defendant of this lofs, and 
a demand of the fum fubferibed by him are then averred; 

-And laftly, the breach of the contract by the non-pay¬ 
ment of the fum fubferibed by the defendant. 

This is the general outline of a declaration upon a 
common policy, fubferibed by individual underwriters in 
an ordinary cafe. When there are any particular cir- 
cumftances, it behoves the plaintiff to be careful to adapt 
his declaration to them.—It is ufual to add a count count for 
for money had and received by the defendant to the ”7 ^ * nd 
plaintiff’s ufe, to enable the plaintiff to recover back his 
premium,* if, under all the circumftances, he ftiould ap¬ 
pear to be entitled-culy to that, or a part of it. 

8 


Wheri 
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It it not necef- When a lofs has been adjufted, and the adjuftraent 
}j2uS?y ton' % ned by the infurer in the ufual manner, the infured, 
«n adjuftmcnt. in order to recover this lofs, is not obliged to declare 
give ? t U m Tvi- fpecially upon the adjuftment as upon a new contract 5 

uruaMechration ^ ut ma y declare u P on th e policy in the ufual manner, 
upon the policy, and give the adjuftment in evidence, which, as we 
for&ierly obferved (a), is equivalent to an admiffion, 
though not conclufive, of all the fa£ts neceffary to be 
proved, Jo entitle the infured to recover upon (he po¬ 
licy (b). 

Tbeavtrment of The averment of hiterefl in the infured may be either 

either general or general or fpecial. Under a general averment of intereft 
Cp c, ai. the plaintiff may give in evidence any intereft he may 

have in the thing infured. But if the intereft be averred 
fpecially, it mull be proved as ftated. The general aver¬ 
ment is, therefore, in molt cafes, to be preferred. Nor 
can I fee any neceffity for a fpecial averment, unlefs the 
queftion of intereft be the only matter in difpute between 
. the parties, and the plaintiff mean to put this upon the' 
1 record^in order to fave the expenoe of atrial (r). 
put th# general The general averment is fufficient, not only as to the 
ficient not only title or claim of the infured, but alfo as to the quantum 
bu/aifoH to the °f tnUre fl' affumpfit the plaintiff recovers damages 
quantum of in- according to the evidence, pro tanto \ and, therefore, if 
w “ he aver intereft generally, in the entire thing infured, he 

(hall recover foy the lofs in proportion to the quantum of 
intereft he proves (d). 

The declaration If in the policy the infurance be declared to be on a 
the* 1 ffttin* of particular fpecies of goods, it is fufficient in alledging 
gsodi put on the loading thefe goods on board, to ftate “ that divers 
(mrd the ftip. wareSj an d merchandizes of fuch a value were 


(a) Sup. cb.14, § 3.——(£) Per Lord Kenyan,’zt N. P. Rodger* 
v. May lor, fup. 634. —— (c) See the cafe of Crawford v Hunter, 
fup. 85, where the intereft was fpecially averred, probably to 
bring the queftion of intereft, which, in that cafe, was a mere 
queftion of law, to an immediate decifion upon demurrer.-— 
[d) If f Rf tn g v. Burnett, inf. 

W c 4 
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loaded on board,” &c. without fpecifying the particular 
goods ( a ). 

If the infurance be made in the name of an agent, * he j nfuraoc * 
the adtion may bp brought either m his name or m the of an ««cnt, it 
name of the principal j and in either cafe tt muft be ™ r u *hd> ufe!** 
averred that the policy was made in the name of the 
agent, as agent, for die ufe of the principal, who is 
averred to have been interefted in the ihip or goods 
infured, to the>amoum of the fum infured, or the value 
in the policy. 

In averring intereft in the infured, it is fufficient to p ^ h ”f e ^ 
lhew it to have been in thofe who had the property n. p. afwr 
at the time of making the policy. —Therefore, where it was 
averred in the declaration, that P. Maingy and N. Maingy, 155. n. 
until, and at the time of tnaking the policy , and alfo at the In av «rring th* 
time of the lofs, were interefted in the goods mentioned in , ” lerc( J» it ^ s J^ ffi .' 
the policy; and that the faid infurance was made for the to have been m 
faid P. M. t and N. M. t and for their account.—In the ^(f'Voperty'at 
courfe of the caufe it appeared that a Mr . Le Mefurier the time of malt- 
had, fmee the policy was effected, become a partner with ^ cc , thc mfu ’ 
jP. M. and N. M., and had taken a fliare of all the 
flock, including the goods infured. Upon this it was urged 
on the part of the defendant, that the plaintiff fhould be 
nonfuited; for as Mr. Le M. was interefled in the goods 
infured, the averment of intereft; in the declaration was 
difproved.—But Mr. Juft ice Butter, who tried the caufe, 
refufed to nonfuit the plaintiff, being of opinion that as 
Mr. Le M. was not interefted at the time of making the 
policy , to which the averment of intereft related, the 
plaintiff had brought the ad ion properly for thofe only 
who were interefted at that time {b). 

In this cafe it feems to have been taken for granted, 
that if Mr. Le M had been a part owner at the time 
the policy was effe&ed, the plaintiff muft have been 
nonfuited. Yet the following cafe {hews that, even in 


(a) R. on fpecial demurrer; De Symons v. Johnjlon, a New 
.Rep. 77.——(£) And yet, the ufualform of the averment al* 
leges that the infured was interefted not only at the time when 
^he infurance was effefted, but alfe at the time of the lofs . 
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Pag* v. Fry, 

* Bo/, and Put. 
440.—? E / p . 
Rep. 185. 


A cargo is pur- 
chafed by A, 
who parts with 
a fliarr in it to 
B and after¬ 
wards in Cures it 
on his <wu ac¬ 
count; A. may 
aver inteieft in 
himfeJi atone. 
The of B.'s 
having been let 
into a (hare in 
the adventure, 
does not nega¬ 
tive the aver¬ 
ment, A- having 
(till an interefl 
in the entirety 
wf tlje cargo. 


! 

1 

I 


Whether it be 
neceffary to aver 
inteieft in a cafe 
not prohibited 
by the 19 G. ». 
c- 37 . 


CraufurJ v. 
Hunter , 8 T. R. 
13, fup. 109. 


Cotamifiioners 
fat the care of 
foreign Ihipe and 
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that cafe, the averment would be fufficiently fupported by 
the evidence. 

A policy was effected on a cargo of corn by the 
plaintiff, as agent to Hyde and Hobbs. —In the decla¬ 
ration on thin policy, it was averred that Hyde and 
Hobbs were, *at the time of loading the faid corn on 

* board the faid fhip, and at the time of fubferibing the 

* policy, and alfo at the time of the lofs,’ interefted in the 
faid corn, to the amount of all the money injured thereon , 
and that the faid policy-lb made in the name of the 
plaintiff, was made for the ufe, rifk, benefit, and account 
of the faid Hyde and Hobbs. - -Upon the trial before Lord 
Eldon , it appeared that after Hyde and Hobbs had pur- 
chafed the corn on their own account, they, thinking 
the engagement might be too large for them, offered 
another houfe a fhare in the corn, which was accepted ; 
Hyde and Hobbs having informed the plaintiff of this, di¬ 
rected him to eife& the infurance on the cargo. Hyde 
and Hobbs paid for the cargo, and invoices were made out 
to them—It was objected, on the part of the defendant, 
that this evidence negatived the averment in the declara¬ 
tion, that the whole filtered was in Hyde and Hobbs. —Lord 
Eldon , however, dire&ed a verdiCt for the plaintiff, with 
liberty to the defendant to move to enter a nonfuit.— 
Upon that motion, the court were clearly of opinion that 
Hyde and Hobbs had an filtered in the entirety of the 
cargo, fufficient to fupport the averment in the declaration, 
notwithftanding other perfons had a beneficial filtered in 
part. 

It has been holden {a) that before the dat. 19 G. II. 
c. 37, infurances without filtered were not illegal; and 
that, before that a£t, it was unueceffary to aver intered in 
the infured in any cafe whatever; and confequently that, 
fince that a&, it is unneeefiary to aver intered in any cafe 
not prohibited by it. 

Therefore, where commifjioners, appointed under the" 
ftat. 35 G- III. c. 8. § ?i. were authorized to take into 


(«) Vid, fup, 109, 


their 
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their poffeflion and care all Dutch {hips and effe&s brought 
into or detained in the ports of Great Britain , and to dif- 
pofe thereof according to fuch directions as they might 
receive from the privy council, it was determined that 
thefe commiflioners might infure, in their own names, the 
fhips and effeCts thus put under their care, while they 
were on their paflage to this country; and that a coiint 
ftating the nature of their truft, and averring an intereft 
in them, as fuch commiflioners, was good.—In the lame 
cafe it was alfo determined, that a count averring that 
the fhips infured did not, at the time when the in- 
furance was efte&ed, belong to his Alajejly o*- any of his 
Subjects, was likewife good, without any averment of 
intereft {a). 


(a) The queftion in the above cafe of Craufuvd v. Hunter 
was, in another aCtion on the fame policy, brought by writ of 
error into the Exchequer Chamber , where, after feveral argu¬ 
ments, the judgment of the King’s Bench was affirmed, vid. 
Lucena v. Craufurd, 3 Bof. and Pul. 75, where the arguments 
of counfel, and of the judges are fully repoited,—The caufe 
was afterwards removed, by writ of error, to the Houfe of Lords , 
where a number of queftious were propounded to the judges, 
who, differing upon feveral of them, delivered their opinions 
feriatim. Lord Eldon, who diffented from the judgment of the 
King’s Bench and Exchequer Chamber, took a moll mafterly 
and comprehenfive view of the whole fubjeft, and maintained his 
opinion by arguments which will, I am perfuaded, have the 
effeft of reftoring the doftrine of infurable intereft to its origi¬ 
nal and genuine principles, which, on fome occafions, feem to 
have been left fight of. The refult was, that a venire de novo 
was awarded, the caufc was again tried before Lord Ellen - 
boroughs when a verdift was found for the plaintiffs upon the 
fecond count of the declaration, which averred the intereft to 
be in the King.—A bill of exceptions was tendered, which if 
perfevered in will bring the cafe once more before the Exchequer 
Chamber.— See a verv full report of the arguments in the Houfe 
of Lords, a New Rep. 369. which, ^unfortunately, was not 
publirttcd till after the fourth chapter of this imprefiion on infera¬ 
ble intereft had been worked off. 


‘«8 $ 

good* feized fay 
the King, may 
infure in iluir 
own name*, and 
declare t n their 
own intereft. , 
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Natftts y.Themp- 
fon, t Eaft 385 . 
fup 41 . 

A declaiation on 
a policy on a 
fortign Jhtp need 
not avei any in- 
feieft in tlie iii- 
fuied^hough the 
Words “ mttrrft 
«r no 1 terrjl »* 
be not in the 
pbiic^. 
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This point has fince, in the following cafe, been 
brought to a folemn decifion. 

An infurance was made, in the ufual form, on the fbip 
Hoop, valued at ^1406, and goods oil board, at and from 
Elftneur to Ferrety Cadiz fend Carthdgefia , warranted to 
depart with convoy for the voyage. The declaration 
averred, that the plaintiff gave thfe order to the agent em¬ 
ployed to efie& the policy,' that the faid (hip was not, at 
* the time of effecting the policy, or at any other time, 
‘ the property of his Mhjefy or any of his Jubjefls.' It then 
ftated, that the fhip, in the couf fe of her voyage} afiiVrd 
and anchored in Plymouth Sound, and was there arrefted 
and detained by order of his Majefty, and afterwards con¬ 
demned as lawful prize; whereby {he became wholly loft to 
the plaintiff, and to every other perfon to whom the fame 
did or might appertain; Tb this there Was a rtemtirrei, 
aligning for caufes, that it was not alleged for whofe ufe. 
Or on whofe account, the policy was made, nor to whom 
the (hip belonged; nor •what perfon or perfons •were inte¬ 
rred in the faid infurance; nor that the plaintiff, or any 
other perfon, had any interejl or property in the Jhip.— 
tn the argument it was contended, on the part of the 
defendant, that though it is competent to a foreignex*, 
notwithftanding the Hat. 19 G. tl. c. 37, to lay a wager 
on the event of a (hip’s fafe arrival, without any intereft 
in the property; yet, that a policy, in the terms and 
principle of it, unlefs otherwife expreffed, imported a 
contract of indemnity, and therefore neceflarily fuppofed 
an intereft in the party for whofe benefit it was made. 
That if that were the underftanding of the parties, fuch 
Intereft ought to be averred, otherwife it would be a de¬ 
ception upon the underwriter, who would, of courfe, 
demand a higher premium, becailfe, upon a mere wager 
policy, evefy lofs muft be total; for in fuch cafe there 
could be no abandonment or benefit of falvage. And, 
moreover, that the infured in fuch cafe has no intereft 
in the prefervation of the (hip, or her ability to perform 
the voyage, but is rather interefted in infuring the moil 
defperate riilts; againft which the underwriter ought to 
have due warnings by the ufual Words, “ interejl or no 

intereft 
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fatertfl.”-- But the court, on the authority of the above 
mentioned cafe of Craufurd v. Hunter , determined that, 
though thefe words were not in the policy, the declara¬ 
tion need not aver intereft in the infured (a). 

If a policy be made in the names of two perfons, one 
pf them may bring an a&ion on it alone, and aver the 
foie intereft in himfelf $ and proof of this will entitle him 
to recover (£). 

With refpeA to the averment of the lofs .*—As this fa£t is 
often the principal matter in difpute, it is neceifary to ftate 
the true caufe of it with reafonable certainty, that it may 
appear to have been a lofs within the policy, and for which 
the defendant is liable; and alto, that he may have notice 
of the cafe which he is called upon to anfwer.—There¬ 
fore, if a fhip be deftroyed by the worms which infeft 
the rivers in hot climates, the infured cannot declare 
upon a lofs by the perils of the fea (c). So, if a number 
of Haves perilh for want of fufficient and proper food, 
occafioned by extraordinary delay in the voyage, arifing 
from tempeftuou6 weather; the infured cannot declare 
on this as a lofs by the perils of the fea (</). So, if a 
(hip be driven by ftrefs of weather on an enemy’s coaft, 
and fhe be there captured, though not materially damaged $ 
this muft be averred as a lofs by capture , and not by the 
perils of the fea (e). 

So, if part of the (hip’s crew be taken away from their 
employment, at a critical moment,- by an irreiiftable 
force, and in confequence the' (hip drive 6n (hore, the 
injury, thus occafioned, is a lofs by the perils of the fea ,. 
and muft be fo averred in the declaration (f). 

If, in a declaration upon a policy without intereft, 
the lofs be averred to have been occafioned by capture, 


One of fevera) 
infured! may 
alone fuc, and 
aver a foie, inte¬ 
rmit in himfelf. 


The lofs muft he 
averred to have 
anfen from the 
true caufe, BOd 
no ethir. 


_ (a) Vid. 4 1 Saji 400. Kellner r. Le Me/uritr. - (l) Per Le 

Blanc J. at N. P. Marjb ▼. Robin/on , 4 E/p. Rep. 98,— — 
(c) R. Rbol ▼. Parr , 1 E/p. Rep. 444, fup. 492. —— (d) R, 

Tatham v. Hodgfon , 6 T. R* 656, flip. 491. "'. (e) Per X>ord 

Kenyon at N. P. Green v. Elmfiit, Peake Rep. 212.-——(/) JU 
Hodgfon v. Malcolm > a New Rep. 33G, fup. 490; 

4 when, 
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Kul'n Kemp v. 
Fi^nff i T. R. 

, 304, <up. 130. 

A ftip infured, 
interri) or no in- 
tercft, is cap¬ 
tured, but after¬ 
wards fet at li¬ 
berty in a con¬ 
dition to putfue 
the voyage in¬ 
filled; but in- 
Head of that, 
fails on a dif¬ 
ferent voyage, 
aud is loft :— 
The infured can¬ 
not recover as 
for a loft iy cap - 
Suit. 


Of the Proceedings. [B.L 

when, in faft, the fhip was releafed from the Capture, 
and might have proceeded on her voyage ; the infuied 
cannot recover} for the fhip might have reached her 
deftined port, which was the event infured.-—Had it been 
a policy upon interejl , the infured might have abandoned, 
and then the averment of a lofs by capture would have 
been good. 

Therefore, where goods were infured on board the fhip 
Emanuel, at and from Falmouth to Marfeilles , interejl or no 
interejl, warranted a Danijb fhip.—In declaring on this 
policy it was averred, that ( Whilft the fhip was proceeding 
* in her voyage from Falmouth to Marfeilles, and before flie 
4 could arrive at Marfeilles , fhe was captured by the 
4 Spaniards ; and thereby the faid fhip, and alfo the goods 
4 and merchandizes on board her, were totally loft to the 
4 plaintiffs.’—Upon the trial it appeared, that the fhip was 
taken by a Spanijh privateer, and carried into Ceuta t where 
flie was condemned, but, upon appeal, was afterwards 
releafed, and in a condition to purfue her voyage; but 
inftead of proceeding to Marfeilles , which fhe might have 
done, fhe firft failed to Malaga to refit, and from thence' 
fhe went on a voyage to Bremen , aud in that voyage 
was loft.—It was objected, on the part of the de¬ 
fendant, that the plaintiffs could not recover upon this 
form of declaring, for a lofs by capture ; for though the 
veffel was captured, yet having afterwards been reftored, 
fhe might have reached her deftined port, in which cafe 
the underwriters would have been difeharged by the terras 
of the memorandum} that if this had been a policy upon 
interefl, the averment that the fhip was loft by capture 
would have been good } becaufe, in that cafe, the infured 
might have abandoned : But this being a wager policy, and 
the event infured againft being the non-arrival of the fhip 
at Marfeilles, the infured could not abandon (a) —Mr. 
Xuftice Fuller, who tried the caufe, being of this opinion, 
nonfuited the plaintiffs.—Upon a motion to fet afidc this 


(a) Vid. Fitzgerald v. Pole, 3 Bro . Park Ca. 131. fup. 584. 

nonfuit, 
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nonfuit, it was contended, on the part of the plaintiff, that 
the object of the voyage was defeated by thd capture; 
that the moment the voyage was defeated, the infurers 
became liable, and after that, it was immaterial what 
courfe the fhip took.But the court adopted the fame 
opinion upon which Mr. Juft ice Buller had nonfuited the 
plaintiffs, and held that this could not be averred to be a 
lofs by capture 5 becaufe, after the capture, the fhip might 
ftill have proceeded to Marfeilks , which was the event. 
infured. 

So, if a mob nf rioters board a {hip, for tire purpofe of 
obliging the captain to fell a cargo of corn at an inferior 
price, and in cohfcquence of this boarding, the flop be 
ftranded, and a quantity of the corn loft j this is a lofs by 
. ftranding, within the ufuai memorandum, and, in an 
a£lion on a policy on the cornj it nvuft be fo laid in the 
declaration; nor could the infured' recover in this cafe. 
Upon a count for a lofs by detention of people ; becaufe this 
mob did not conftitute a people within the meaning of the 
policy: Neither could the infured recover for a lofs by 
pirates j becaufe, this being a policy on corny the infurcr 
was liable for no partial lofs, Unlefs it were a general 
average, or the fhip were ftranded j and this was not a 
general average, becaufe the whole adventure was never 
in jeopardy ; for the perfons who took the corn intended 
no injury to tile fhip, or any part of the cargo but the 
corn. 

So where godds were infured on board a Spani/b fhip, 
from Najfatt to Campeacky. —The fhip, having a licence 
from the Britijh governor at Ntrffau , failed for Cam- 
peachy in the Spar.ijh main; and having arrived off that' 
port, made fignals for launches to come out, (as is ufuai 
in this.contraband trade), into which the goods infured 
were put, for the purpofe of being run on fhorc. In the 
attempt the goods were feized by two Spanijb government 
brigs.—In an a&ion on th^ policy, the declaration ftated, 

‘ That, before the goods were difeharged or fafely 
* landed, they were, in a hoftile and forcible manner, 

‘ feized, captured, and carried,away by perfons, then be*' 
‘ ing at war with our lord' the king, to the plaintiffs un- 

voi. n. f 4 Isnown.* 
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If a loft happen 
in colequrnce 
of the raptun'a 
ifiiftak , this 
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riis of the fea. 


Gtcgftn v. Gil¬ 
bert, B. R. 

G. III. Fjribt. 
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tarded, and thr 
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* known.’—It was objected at the trial that this aver¬ 
ment was not fupported by the evidence. But Lord 
Alvanley, who tried the caui'e, over-ruled the objection, 
and the plaintiffs had a verdi£l.—The court, however, 
upon motion, fet the verdict alkie. Mr.Juflice Chambre 
faid, he had no hefitation in faying, that, in his opinion, 
the plaintiffs ought to have been nonfuited, becaufe the 
evidence produced did not fupport the averment of iofs 
in the declaration. 

The caufe of the lofs mull be Hated according to the 
truth of the cafe. The defendant has a right to infill 
upon this, in order that he may have an opportunity of 
demurring, or moving in arrelt of judgment, if it be not 
fufficiently averred”. If, therefore, a lofs happen in con- 
fequcnce of the captain’s millaking his courfe; and, in the 
declaration, it be alleged that it arofe from the perils of the 
fea, contrary winds, and other misfortunes , the plaintiff 
cannot recover. 

Thus: In a declaration on a policy on flaves it was Hated, 
—* That, by the perils of the fea , contrary winds , currents , 

‘ and other misfortunes , the voyage was fo much retarded, 

* that a fuflicient quantity of water did not rdmain for the 

* fupport of the flaves and other people on board, and that 

* a certain number of the flaves perijhed for want of water.* 
—Upon the trial it appeared that the- fhip, being bound 
from Guinea to Jamaica , had milled the ifland, and that 
the crew were reduced to great diflrefs for want of water , 
that the captain confulted with the crew, and it was 
unanimoufly agreed upon, that lbme of the flaves fhould 
be thrown overboard, in order to preferve the refl *, and that, 
at the time this refolution was formed, there remained 
but one day’s full allowance .of water at two quarts per 
man (a). The jury, upon this evidence, found a verdift 


(a) It were impoffible to pafs over the mention of this- 
tranfafiion without fome fentiment of reprobation. Falfe rea- 
foniiig has never been carried to the length of maintaining that , 
human beings, however degraded their condition, could be jufti- 
fiably call into the fea, like fo many bales of goods, to lighten 
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for the plaintiff, with 30I. a-head for every Save thrown 
overboard.—The court, upon motion, granted a new trial, 
being of opinion, that the declaration did not date the 
lofs according to the truth of the cafe.—Lord* Mansfield 
-laid,—“ This is a very uncommon cafe, and deferves 
further confideration. There is great weight in the ob¬ 
jection, that the lofs is dated in the declaration to have 
arifen from the perils of the fea y and that the currents, 
&c. had madp the (hip foul and leaky. Now, does it 
appear by the evidence that the fhip was foul or leaky ? 
On the contrary, the lofs happened by miftaking Jamaica 
for another place.”—Mr. Juftice Jiuller faid,—“ The 
declaration does not, in any part of it, date the lofs 
which has been the occafion of this demand ; and it 
would be very mifehievous if we were to overturn this 
objection. Suppofe, for a moment, that the under¬ 
writers, in fome cafes, are liable for the mifiahe of the 
captain ; yet, if they are not liable in others, the nature of 
the lofs mud be dated in the declaration, that the de¬ 
fendant may have an opportuniry of moving in arred of 
judgment, if it be not fufliciently alleged. But it would 
be impoffible for the defendant, in this cafe, to move 
in arred of judgtnent; for the fads of the cafe, as proved, 
are different from thofe dated in the declaration. The 
point of law in arred of judgment cannot be argued from 
the fads dated on the record j and the declaration in 
this cafe dates the lofs to have happened by the perils of 
the fea.” 


a (hip in a dorm.Every thing on board, however precious, ought 
to be thrown overboard fooner than the meaneft (lave. Some have 
fuppofgd that, in a cafe of extreme neceffity, a part of the crew 
might be facrificed to fave the reft, and that the fete of the Vic¬ 
tim ftiould be determined by lot equally among ft all. But others, 
upon jufter principles, maintain, that whoever, under pretence of 
faring the (hip, fhould throw any hurtian creature into the fea, 
whether by lot or othcVwife, is guilty of homicide; for no 
man, in order to fave his own life, has a right to take away the 
life of another, who makes no attack on him. Vid. Puffcnd • 
lib. 2. c. 6 . § 3. ft'.' de reg. jur. 33. Cic, off L 3, c. 23. 
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Tarry v. King, 
C». Temp, 
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Of the Proceedings. £B. h 

In ftating the caufe of the lofs,' the beft way is to allecige 
it, as nearly as may,be, in the Words of the policy : As 
if the lofs be by barratry, it ought regularly to be Hated to 
have been 1 occafioned “ by the barratry of the majler and 
" mariners.” But it will be fufficient if it be ftated ill 
Words which import the fame thing. 

Thus, where it Was allcdgcd, that, perfraudem et negli - 
gentiam magijiri , nenns pradiila deprejfa et fubmerja fuit, et 
totalitur pei'dita et amiffa fuit , et null!its valoris devenit: — 
It was obje&ed that this was not within the meaning of 
the word barratry, and that the allegation fliould have 
been exprefs, that the ftiip was loft by the barratrv of^ 
the mafter; and that, though barratry may import frauds 
yet it does not import uegiccl. —But the court wercunani- 
moufly of opinion that there was no occafion to aver the 
fa£t in the Very words of the policy, but if the fa£t al- 
Iedgcd came within the meaning of the words, it was fuf¬ 
ficient ( ay. 

Where falvage is to be recovered it is not neceflary to 
declare for falvage, eo nomine. It is fuilicient to ftate 
the accident or injury which occafioned that charge# 
without ftating fpecially the particular circumftances 
which led to it. 

Thus:—The plaintiff declared, « that the ftiip 
« fprung a leak and funk in the river, whereby the goods 
* infured were fpoiled —The evidence was, that fome 
of the goods were fpoiled, and fomc faved ; and the quef- 
tion was, whether the plaintiff 1 might give in evidence 


(a) The particular manner in which the lofs in that cafe was 
occafioned does not appear in any of the printed reports of it. 
But in a MS. note of the arguments of Stanuna v. Brown, taken 
by Mr. Ford, (cited by Lord Ellenlorough in Earle v. Rower oft, 
8 Eaft 135.) the cafe of Knight v. Cambridge is cited to fiiew 
that ** if the mafter fail out of the port without paying the port duties, 
whereby the goods are forfeited, loft, or fpoiled,” that is barratry; 
find Lord C J. Lee , in the fame cafe of Stamma v. Brown, 2 Str. 
1 j 74, compared it to the ofe of a Jailing out of port, without pay¬ 
ing the duties, whereby the Jhip was fubjtiled to forfeiture , which, 
he faid, had been holden to be barratry; probably alludiug to 
Knight v. Cambridge, 


4 


the 
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the expence of falvage, that not being particularly laid 
In the declaration as a breach of the policy.—Lord Hard - 
wide, C. J. faid;—“ I think it may be given in evi¬ 
dence ; for the infurance h againft all accidents. The 
accident laid in the declaration is, that the fliip funk in 
the river •, it goes on and fays, that, by ieafon thereof, 
the goods were fpoiled, which is the only fpecial da¬ 
mage laid : Yet it is but the common cafe of a declara¬ 
tion that lays fpecial damage, when the plaintiff may 
give evidence <of any damage that is within the caufe 
of a&ion as laid ; and though it was obje&ed that fuch 
a breach of the policy fliould be laid, as that the infurer 
may have notice to defend it; it is fo in this cafe, for 
they have laid the accident, which is fuflicient.” 

The two infurance companies being corporations can 
do no adl but by deed under their common feals. Their 
policies of infurance, therefore, being under feal, no 
aft ion of ajfumpjit will lie upon them, but only debt or 
covenant. 

By the Hat. 6G. I, c. iH. § 4., each of thefe compa¬ 
nies is dire&cd to provide fuch a ftock of ready money 
as fhall be fuflicient to anfwer all juft demands upon 
their policies for any lofles that may happen, and to pay 
the fame from time to time, according to the tenor of 
their policies : * And in cafe of refufal, the infured may 

* bring his aft ion of debt, or on the cafe ( a ), bill, fuit, or 

* information of the money demanded, againft the cor- 

* poration refufing to pay as aforefaid, in any of Ilis Ma- 
f jelly’s courts of record at IVejlminjler. —And in fuch 
f aft ion the plaintiff may declare, “ That the fame cor- 
** poration is indebted to him in the money fo demanded, and 
“ have not paid the fame according to this aft and 

* thereupon the plaintiff or plaintiffs (hall recover againft 

* the ftyne corporation double damages befides full cofts 
‘ of fuit.* 


(a) This aft mull have been drawn by fome perfon veryl it tie 
{killed in legal forms. An aftion on the cafe is here given on 
jheir policies under feal ; and this is followed by a form of de¬ 
flating in deif. 

P 3 Th 
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The venue may 
be cl .nged if 
wrong laid, un- 
lefs il oe by 

deed. 


The premium 
may be recover¬ 
ed back in an 
ad ion hr mo¬ 
rn hao and re¬ 
ceived. 


This laft claufe abfurdly fubjc&cd thefe companies to 
double damages, befides cofts, in aftions which they 
could not prevent or avoid/ for want of a pyoyifion in 
the a£l to oblige the infured to make difeovery of his lofs 
before a&ion brought. This being found to encourage 
fuits for the fake of double damages was foon repealed by 
a claufe in a fubfequent ftatute. Thefe corporations are 
now, therefore, only liable to pay their Ioffes in the fame 
manner as private underwriters ( a). 

If the venue in the declaration be laid in a wrong 
county, the court, upon motion, will change it to the 
county where the policy was made (b), unlefs it be by 
deed i in which cafe the court will not change the venue, 
without fome fpecial ground being laid to induce them to. 
depart from the general rule ( c ). * 

If the infured feck only to recover back his premium; 
the proper form of a£lion is indebitatus ajfumpft, for 
money had and received by the defendant to the ufe of 
the plainti IF. 


SecT. III. 

Of the Plea, and bringing Money into Court . 

Tn wimtcifrs THE moft: ufual plea to an aaion on a policy of in- 
, $ e thc pIcper ffUC ^ urauce is the general, iffue, non njfumpftt j which not 
only puts in iffue every fa£fc alledged in -the declara¬ 
tion, but alfo enables the defendant to give in evidence 
any matter that goes to difaflirm the contraS, or to 
discharge the plaintiff’s demand under it (d). —If, there¬ 
fore, the defendant would difputc the legality or the 
validity of the policy; if he would.deny the intcreft of 
the infured, and thew the policy to have been a wager¬ 
ing one; if he would prove that the infured has been 


(a) Vid. flat. 8 G. I., ch. 30, § 25.- (b) And. 66 , 2 Str. 

1180, Say. Rep. 7, 2 T. R. 275.-(c) 1 T. R. 781.—— 

(d) Doug. 106, 7. Vid. Bui. N. P. i§2. Pen/on v. Lee, 2 Bof. 
& Pul. 330, fup. 655. 

guilty 
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guilty of mifrcprefentation, concealment, or any other 
fraud; that the (hip was not fea-worthy; that the voyage 
tnfured was not the voyage intended ; that the (hip (ailed 
on a different voyage from that deferibed in the policy; 
that there had been a deviation; that no lofs, or at lead; 
not to the amount claimed by the plaintiff, had happened,* 

— the general iffue is the proper plea- («). 

Though the compliance with every warranty expreffed UnHr- th« gen*, 
in the policy, or implied in the contrail, is an affirmative miMM* dl * 
which it is incumbent on the plaintiff to prove ; yet, m ftc* uon-per- 
anfwer to the general evidence from which fuch com- awarramy 
pliance is ufually prefumed, the defendant may, under 
the general iffue, give exprefs evidence of a non compli¬ 
ance : As, that the fhip did not fail with convoy j that 
fhe never obtained failing inftruilions, or had unneceffa- 
rily quitted the convoy ; that fhe was enemy’s property, 
though warranted neutral; that flie had forfeited her 
neutrality, &c. 

(a) In the cafe of Goram v. Sweeting (2 Sound 205), the 
defendant, to a declaration for a total lofs by the perils of 
the fea, pleaded that the (hip arrived fafe j “ abfque hue , tfjat 
'* the (hip, her tackle, apparel, and furniture, were funk in the 
H fea and loft.”—UjK>n demurrer to this plea, it was objected 
that the traverfe being in the conjunctive, if iffue had been 
taken on it, and fo much as an anchor or cable had been 
faved, the defendant would have been entitled to a verdift, 
though every thing elfe had been loft.-—The court gave judg¬ 
ment for the plaintiff.— Saunders , who was counfel for the de¬ 
fendant, and probably drew the plea, concludes his report in 
'much difplcafure at the j udgment of the court, who, he fays, 
decided without much conjideration, or well wider/landing the cafe. 

The plea was one qi thofe artful expedients to gain an unfair 
advantage, in which the bar, in Saunders's time, and, indeed, 

Saunders himfelf, were but too fertile. Special pleas, in aflvmp - 
Jit, to avoid or disaffirm the contrail, or difeharge the plaintiff's 
demand under it, are now quite exploded. The plea of non 
ajfumpjit which puts in iffue every material allegation in the de¬ 
claration, and under which the defendant may prove whatever 
(hews that, ex equo et bono , the plaintiff has no right to recover, 
ts now the only plea ever pleaded in actions on policies of ipfun 
rjtnce^ which are me&nt to be tried upon the merits only. 

**4 
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So the defendant may ftiew that it was a, double inn 
furance, and that the plaintiff had already recovered to 
the amount of his interest againft the underwriters in 
another policy, to whom the defendant has, made contri¬ 
bution (a). 

To enable the defendant to difeoyer whether there be 
a double infurance in any cafe, he may, under the ftat. 
19 G. II., c. 37. f 6 , call upon the plaintiff to declare in 
writing, within 15 days, what fum he has infured in 
the whole, and how mu,ch he has borrqwcd on bot¬ 
tomry or refpondentia, for the voyage in queftion or any 
part of it (b ).—It is a little Angular, however, that thisL 
a£t provides no means of compelling the plaintiff to de¬ 
liver this declaration, nor any punifhment for delivering 
a falfe one. The court would, probably, after the ex¬ 
piration of the 15 days, ft ay the proceedings till a fatis- 
xaftory decl&ration were delivered. An a&ion would, 
perhaps, lje at the fuit of the infufer againft the infured, 
either for refuting to make fuch declaration, or for deli¬ 
vering a faife one (c). 

Where the queftion between the parties is, not whe¬ 
ther the underwriters be liable to pay any thing to the 
infftred, but only how much they fhall pay, it will be ad- 
yifable for them to tender , before any a&ion brought, 
the fum which, under all the circumftances, they con¬ 
ceive to be fully fufiicicnt to fatisfy every fair claim of 
the infured. When fuch tender has been made and 
ireje&ed, it may be pleaded, with non-affumpfit as to 
the refidue of the plaintiff’s demand.—The plaintiff, by 
his replication, may cither deny the tender j or confefs 
it, and join iffue on the plea of non qffumpft as to the 
refidue, and upon that iffue proceed to trial for further 
damages. . 

When the underwriter in fuch cafe, has omitted to make 
a tender before procefs has been fued out againft him, he 
fhould bring the money into court (d )—Before the ftat. 19G.II. 


(a) Vid. fup. ch. 4. § 4.- (b) Vid. fup-129.-(*) Vid. 

3 Inft. 74,104. F. N. 33. xtii.— — (d) Vid. fup. ?h. 15 , § z. 

v c. Z 9 * 
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c. 37, it would Teem that this was not permitted in aftions 
on policies of infurance : and yet, in ajfttmpfity and covenant 
for the payment of money, and in debt alfo, even where 
the plaintiff might have recovered lefs than the fiun de¬ 
manded, this practice had been allowed long before (<>). 
But by this aft (§ 7.) it is provided, ‘ That in debt, 
* covenant, or any other aftion on any policy of infu- 
e ranee, the defendant may bring into court any fum or 
< fums of money ; and if the plaintiff fhall refufe to ac- 
c ccpt the fame,, with cofls to be taxed, in full difeharge 
‘of fuch aft ion j and fhall afterwards proceed to trial, 
« and the jury fhall not aflefs damages exceeding the mo. 
« ney brought into court; the plaintiff (hall pay the dc- 
f fendant in fuch aft ion, the cofls to be taxed.’ 

It has been already fliewn that an infurance on the pro¬ 
perty of an alien enemy is void ; and that no aftion can be 
maintained on any fuch infurance, either at his own fuit, 
or on his behalf ( b ). |f, therefore, an aftion on a policy 

be meant to be defended on that ground, it may be fpe- 
cially pleaded in bar, being matter of law, which does 
not go to the gift of the aftion, but only to the difeharge 
of it (r). 

As to the two infurance companies, though the claufe 
of the flat. 6 G. I. c. 13. j 4. winch gave double da¬ 
mages againft them, was repealed by the flat. 8 G. I. 
c. 30. § 25.; yet the form of the policy remained, and 
it was {till ncccflary to fue them either in debt or co¬ 
venant j from whence this inconvenience arofe, that 
thefe companies, when fued, were obliged to plead fpe- 
cially (d) i becaufe the general iflue, non ejl fatlum , only 

puts 
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(<?) 5 Mod. a 1 a. 1 Vent. 356. 2 Salt. 596, 7. 1 Lord JRayi 
255.— {/>) Vid. fup. ch. a. § I . — (c) In the cafe of Bran¬ 

don v. NeJbitt, 6 T. R.' 23, fup. 38, it was pleaded ; but in 
Brifiow v. Towers, 6 T. R. 35, fup. 39, the defendant pleaded 
the general ifTue, and the fa£t was found by the fpecial verdift. 
——(</) If the form of declaring mentioned in the flat. 6 G I. 
c. 18. § 4. (which does not mention or even refer to the policy) 
{tat} beep adopted in actions againft thefc companies, the in- 
' couvcniencics 
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puts in iffue th$ exiftence of thd inftrument upon which 
the plaintiff declares (a). The confequence rauft have 
been, that the parties were often entangled in the in¬ 
tricacies of pleading; and even when an iffue was at 
length joined, it frequently happened that the whole me¬ 
rits could not come in queftion, and the jury were obliged 
to find a verdift for the whole fuminfured,though in juftice 
only a fmall part of it was due. This drove the defendants 
to feek relief in courts of equity, when the matter in quef- 
tion might as well have been determined at once by 
the jury, in like manner as in the cafe of private infu- 
rers (£).—To remedy this inconvenience, the flat. 11 G. I. 
cli. 50. § 43. provides,—< That in all aftions of debt 

* againft either of the faid corporations, upon any poli- 

* cies of infurance under their common feal, it fliall be 

* lawful for them to plead generally that they owed nothing 

* to the plaintiff in fuch a&ion } and in actions of co- 

* venant upon fuch policies to plead generally, that they 

* have not broke the covenants in fuch policy contained, or 

* any of them. And if iffue be joined thereupon, it fliall 

* be lawful for the jury, if they fee caufe, to find a 

* verdift for the plaintiff, and to give fuch part only of 

* the fum demanded, if in debt, or fo much damages, 
«if in covenant, as it fhall appear to them, upon the 

* evidence, fuch plaintiff ought in juftice to have,’ 


conveniences here enumerated might have been avoided j be> 
caufe, to fuch a declaration the defendant might have pleaded 
nil debet, and u P on *hat P^ a th® parties might have gone to 
trial upon the merits, whatever thofe merits might have been, 
in like manner as upon the general iffue in an a&ion of affumjfit 
Upon a common policy. But, unfortunately, plaintiffs were 
not compelled by the ftatute to adopt the form of declaration 
therein given * and they, or at lea ft their attomies, were toe 
much interefted to purfue a different courfe. 

(a) 3 Co.’ 119.- —(J) Vid. recital to the ftat. 11 G. I, 
p.30. §43. 
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Of the Ccnfilidation Rule, 

t 

WE have already feen that the underwriters on com¬ 
mon policies only bind themfelves feverally, that is, each 
for the amount pf his own fubfeription, and not jointly j 
becaufe it would be' impoflible to find any number of 
underwriters who would be willing to bind themfelves for 
each other, as they mull do if the contract were joint ; 
and, indeed, fince the cftabltfhent of the infurance com¬ 
panies, fuch a policy would be void*by the ftat'.'tJt?. I* 
c. *8. (a). Hence the infured, even If he were fo dif- 
pofed, cannot bring a joint ad ion againft ail the; un¬ 
derwriters oji a common policy, but mud feek his re¬ 
medy by a feparate adion againft each. This, tiro ugh it 
neceflarily refults from the form of the contract, was a 
fubjed of complaint fo long ago as the time of Queen 
Elizabeth (b ); and it cannot be denied that it enabled the 
infured, if his demand were difputcd or delayed, to pro¬ 
ceed to trial in all the adions, however fmall his de¬ 
mand might be againft each underwriter, and thus fub- 
jed each to the entire cofts of an adion. They there¬ 
fore often found it to be the wifer policy, rather to 
fubmit to an unjuft demand, than fubjed themfelves to 
fuch heavy charges. Sometimes, indeed, they fought re¬ 
lief in courts of equity, which granted injundions to 
ftay the proceedings in all the adions but one, the 
defendants in the reft undertaking to pay, according 
to their fubferiptions, if the plaintiff Ihould recover in 
that one. ’ 

This being found to be very inconvenient, and little lefs 
expenfive than the oppreffive proceeding againft which the 
underwriters fought relief, an attempt was at length made 


{a) Sup. 46.- (b) Vid. the preamble to flat. 43 Elba. 

g. 1 a, fup. ay. 
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by Mr. Serjeant Eyres , in the year 1731, in a cafe where 
28 aftions had been brought on a policy* to flay the pro¬ 
ceedings in all but one, the defendants in the reft entering 
into a rule of court that thofe caufes Ihould abide the 
event of that one. But the plaintiff refufing to give up his 
advantage, and confent to fuch a rule, the court declared 
they could do nothing in it (a).—I t has been faid ( b ) that 
< Mr. Juftice Denifon intimated, that if the plaintiff per- 
fifted, againft his own intereft, in his right to try all the 
caufes, the court had the power of granting imparlances 
in all but one, till there (hould be an opportunity of trying 
that one a 61 ion; that Lord Mansfield then ftated the great 
advantage refulting to each party by confenting to the 
application which was made; and added, that if the 
plaintiff contented to fuch a rule, the defendant (hould 
undertake not to file any bill in equity for delay, or to bring 
any writ of error, and Ihould produce all books and papers 
that were material to the point in iffue i and that this rule 
was afterwards contented to by the plaintiff.”—It is not 
precifely ftated when, or upon what occafion, this paffed. 
From the manner in which it is introduced, it would feem 

as if it had paffed in the above cafe of-v. Glover But 

neither Mr. Juftice Denifon or Lord Mansfield was a judge 
till many years after that cafe. It is extremely probable 
that after Lord Mansfield came to prefide in the court of 
King’s Bench, he and Mr. Juftice Denifon did, upon fome 
occafion, exprefs fentiments fimilar to thofe aferibed to 
them*, becaufe it is well known that Lord Mansfield, 
foon after his coming into that court firft eftabhlhed 
the confolidation rule, and fettled the practice upon it in 
Its prefent form. It is fingular, however, that Sir James 
Burrow , who has reported the decifions of the court 
of King’s Bench for many years after Lord Mansfield 
came to prefide there, has publilhed no report of the cafe 
in which fo important an alteration of the practice firft 
took place. 


{a) Vid.-v. Glover, Hil. 5 G. II. * Barnardifi. 103, 

r— [fi) Park introd. p. jo. 
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Be this as it may, it is now the confront pra&icej where 
a number of a&ions are brought upon the fame policy, to 
confolidate them by a rule of court, or by a judge’s order, 
which reftrains the plaintiff from proceeding to trial in 
more than one, and binds the defendants in all the others 
to abide the event of that one. But this is done upon 
condition that the defendant lhnll not hie any bill in 
equity, or bring any writ of error, for delay. 

But befides thefe, the court, upon a proper ground being 
made by the plaintiff, will impofe any other terms upon 
the defendants, which, under all the circumitances, appear 
reafonable: As, that they {hall produce, at the trial, all 
books, papers, &c. in their cuflody, material to the point 
in iffue} that the defendant in the aflion to be tried {hall 
admit his fubfcription to the policy, the intereft of the 
infured, the lofs, or any other fa&, upon which the 
queflion intended to be tried does not turn, or which is 
not meant to be ferioufly difputed. But the court will not 
impofe any terms on the defendant out of the ordinary 
Courfe, without his confent, which, however, a defendant, 
who only means to litigate fairly and honorably, will never 
refufe, when it is only to fave the trouble and expence of 
proving fa£ls which are not difputed. On the other hand, 
the court, in confederation of thefe unufual conceflions, will 
impofe any reafonable counter-terms on the plaintiff, which 
the defendant may have to propofe. 

It is no part of the confolidation rule that the plaintiff 
Avail be at liberty to try the other caufes if he pleafe. 
Such a liberty would defeat the end propofed by the 
confolidation rule; and, therefore, if the plaintiff will 
not confent to the rule without this term, the court 
will grant imparlances in all the caufes but one, till he 
donfent (a). 

Thus has a practice, which was often attended with 
ruinous confequences to the one party or the other, at 
length, by; the wifdom of thf judges, been converted into 
aft effectual means of obtaining fubftantial juflice for 


The nr.cuie oF 
the lu’c, and the 
terms on whichit 
i!> ufually inidc. 


Mutual fcdmif* 
(tons. 


It i» lici-er rrtnde 
a part of the mlfc 
tti.u the plaint id 
m .y try the other 
caufes if he 
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Benefit refuliinj 
fiuin tliit rule. 


(a) Per Cur. Browns. Newnham, E. ay C. Ilf. B. R. MS. 

bot^n 
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both, at a moderate expence, in cafes where the dbflinacy 
or difhonefty of plaintiffs might, before this regulation 
took place, have- rendered that almoft imp^lhble.—On 
^he one hand, the court may flay the plaintiff's proceedings 
for any length of time, if, through perverfenefs, or the: 
cunning of interefled or illiberal advifers, he tefufe his cori- 
fent to confolidate the a&ions upon proper terms : If, on 
the other, the defendants will not accede to fuch terms, 
the.court, to punifh them, may permit all the actions to , 
proceed. * 

But though, by the rule, the defendants Undertake to be • 
bound by a verdidt in the action which is to be tried, yet 
this mull be underflood to mean fuch a verdidl as ought 
to {land, as a final determination of the caufe. It is cer¬ 
tainly very beneficial to the parties that there fhould be 
but one trial for all the underwriters on the policy; but 
then that trial fhould be a fatisfa£lory one ( a ). And 
therefore, if the plaintiff obtain a verdifl, but the defendant 
apply for and obtain a new trial, the other defendants fhall 
not be obliged to pay their money till the ultimate dccifion 
of the caufe in favour of the plaintiff (i). And in cafes 
of mfurancc, therefore, the courts fhould, in general, be 
lefs flrift, and fometimes grant new trials upon lefs decifive 
grounds than in other cafes. Sometimes, indeed, the 
infured, where he is not aware of the nature of the defence 
that is meant to be fet up by the underwriters, or where 
there is a very doubtful or difficult queftion to be tried, 
will not agree to confolidate } but will proceed to trial in 
one caufp at a time, referving to himfelf the power of 
bringing his cafe again and again under difeuffion, fo long 
as he has any hope of fuccefs. 

By the terms of the confoiidation rule, the defendants 
are bound generally not to bring any writ of error $ the 
meaning of which is, that, after a fair trial, and fubflantial 
juflice has been done, no' writ of error fhall be brought, 
though manifeil error appear on the face of the record. 
For even then, die writ of error being againfl die juflice 


(a) Per Lord Mansfield, I JBl. 464.—(J} JEL Hodg/on t. 
Richardjon, 3 Bur. 1477. 
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of the cafe, the court will hold the party ftri&ly to the 
terms of the rule by-which the plaintiff 1 has been pre¬ 
vented from proceeding in the ordinary courfc of law. 

If, therefore, under fuch circumftances, the defendant's 
attorney bring a writ of error, the court will grant an 
attachment againft him for his contempt in fuch a breach 
of the rule*(a). 

Sed. V. 

¥ 

Of the Trial, 

IF the parties proceed to trial upon the general iffue, Proof of the 
which moll frequently happens, the plaintiff as has been * Mlc ‘ 

already obfcrved, mull, as in all other cafes, begin by 
proving every material allegation contained in his de- 
elaration.—If any of the fafts of the cafe, on either 
fide, have been agreed to be admitted, thefe adinilfions 
are reduced into writing and figned by the attornies on 
both fidcs, and being read, they fupply the place of a&ual ‘ 
proof. 

In every litigation upon commercial fubjetts, and par- The neccffity ®f 
ticularly in matters of infurance, it is highly proper, nay f ’ 

in fome cafes abfolutely necefiary, that the parties fhould 
mutually admit every fa£t that is not meant to be ferioufly 
difputed, in order that the cafe may be put upon its 
true merits with as little expence, vexation, or- delay as 
pofliblc. Commercial liberality and profeffional honour 
both equally require that this fpecies of candour fhould be 
carried as far as the fair and juft pretentious of the parties 
will admit. Nothing can more conduce to the ends of 
juftice, nothing can more exalt our national chara&er, or 
promote flie true interefls of commerce, than fuch mutual 
concefiions. 

The rules of evidence are, in general, the fame in 
trials upon policies of infurance as in other cafes. There 


(a) R. Camden v. Edie, l H. Bl. 21. 
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arc only three cafes to be found In our books upon points 
of evidence' which may* be thought peculiar to infurance* 
The fird is a very fhort note, in which it is faid to have 
been determined, that in an a£Hon on a policy of infurance, 
any who have infured upon the fame fhip cannot, be 
witnefles.w-Mr. Juftiee Buller, from whofe book the above 
note is cited, in delivering his judgment in the following 
Cafe of Bent v. Baker , fay3, that he took great pains, but 
without fuccefs, to get the real ftatement of that cafe, think¬ 
ing that it might have been determined onds own particular 
circumftanccs. ** However,’* fays he, «* in cenfequence 
of that determination, judges at ntfi prius have frequently 
rejefted underwriters as witnefles. Nor is it extraordinary 
that, at ttifi pritts, they iliould have been guided by the only 
cafe upon the fubjed, without much examination into the 
grounds of it.” 

In the fecond cafe, which was folemnly determined 
upon great confideration, one Bowden, the broker who had 
efre&ed the policy, was produced as a witnefs on behalf 
of the defendant. It appeared that Bowden had fubferibed 
tae fame policy immediately after the other underwriters $ 
that an adion was then depending againft him for the fame 
lofs*, and that, he and the other underwriters had filed a 
bill in equity again(1 the infured for a difeovery, in order 
to avoid the policy.—It was obje&ed on the part of the 
plaintiffs, that lie was not a competent witnefs for the 
defendant. Upon this the defendant produced a releafd 
to Bowden of all demands for any contribution of cods 
both in law and equity, and the cods of the fyit in equity 
were tendered to the plaintiffs, with an undertaking to 
difmifs their bill, which the plaintiffs refufed.—The 
witnefs Was reje&ed by Lord Loughborough } and the quefi* 
tion of his competency coming before the court of King’s 
Bench upoh a bill of exceptions, it was there determined^ 
that, under the circumdahces, lie was a competent witnefs 
for the defendant, and that his tedimony ought to have 
been received.—Lord Kenyon founded his opinion on the 
ground that the witnefs Was not intereded.—Mr. Judice 
Afimrjb thought that, as he had a&ed as broker, he 
could not afterwards, by fubferibing the policy, or by 

any 
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any other a£t of hft own, deprive either party of hU 
teftimony.—Mr. Juftice Bailer was of opinion, that if the 
witntffs was competent to anfwcr any queftion, he ought 
• not to have been reje&ed generally \ and that, on the 
principle of neceffity alone, he ought to have been received} 
as he might be the only perfon who, from the nature of 
the thing, could fpeak to a reprefentutioni for inftancc, 
made by himfelf to the underwriters. 

This cafe affords a fufficicnt proof, that brokers and 
others, who att as agents, either for the infured or the 
infurers, ought never to be underwriters (.7). 

The laft of thefc cafes was a policy on goods from 
London to Emden ; and it appeared that the fliip, meeting 
with difficulties in her voyflge, put into the Tcsrl, where {he 
was feized by the Dutch .—The defence fet up was, that 
the goods were originally deltined for the 7 r.Yc/,and not for 
Emden. —To prove that Emden was the real deftination of 
the (hip, and that (lie failed for that place by the direction 
of the owners of the goods, the plaintiffs called the captain, 
who was a part owner of the fliip.—It was obje£tec!, that 
lie was not a competent witnefs. But Sir James Mansfield t 
Chief Juftice, who tried the caufe, overruled the objection, 
and the pluinfiffs had a verdict.—-In fupport of an applica¬ 
tion to the court to let this verdift afide, it was contended, 
that, ar the fliip had deviated front the voyage infured, the 
plaintiffs were bound to llicw that flic was driven into the 
Texel by neceffity •, hut that, if flie deviated \\ ithout 
neceffity, the owners of the fliip were anfwerable to the 
owners of the goods, and confequentjy, the captain, being 
a part owner, bad a diretl intereft.—But the court held, 
that he was a competent witnefs to prove that, by the direc¬ 
tion of the owners of the goods, the fliip originally failed on 
the voyage infured, though not to prove that the deviation 
was juftiiied by neceffity.—Mr. Juftice Rooke faid, that the 
'ground upon which he concurred in this decifion was, that 
as the captain acted as the agent of the owners of the 
goods, and with their knowledge,they could have no action 
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againft him, as had been alleged oh the part of the de¬ 
fendant. 

The evidence generally adduced on the part, of the 
plaintiff is reducible to the following heads: 

1. Proof of the contract ,• 

2. . .... payment of the premium; 

3. — . . . - the interejl of the injured t 

4. - — • ' ■ compliance 'with "warranties 

5. — ■ ■ * the lofs. 


i. Proof of the'Contrail. 

The firft Hep on the part of the plaintiff is to prove 
the contract, which is done by producing the policy 
and proving the defendant's fubfeription to it. This, 
if there be no variance, is conclufive evidence of the 
contra& Hated in the declaration; and the general 
rule is, that no evidence can be received of any parol 
ftipulation or agreement to alter, control, or qualify 
it (a). 

As, where an infurance was made “ horn Archangel to 
“ Leghorn and upon a trial at bar, the defendant 
endeavoured to fet up a parol agreement* made before the 
fubfeription, that the adventure (hould only begin from 
the Downs :—It was objefted, that unlefs fuch agreement 
be put in writing, it (hall be taken that the policy fpeaks 
the minds of the parties; and to fuffer policies to be 
defeated by agreements not in writing, would be to 
leffen their credit, and render them of no value-—Lord 
C. J. Pemberton faid, that policies were facred things; 
and that a merchant {hould no more be allowed to go from 
what he had fubferibed in them, than he that fubferibes a 
bill of exchange, payable at fuch a day, {hall be allowed 
to fay that it was agreed to be upon a condition, £cc. 


(a) Yet fee the cafvof Bates v. Grabhcm, Salk, 444. fup. 344. 
and the other authorities cited in ch. 8. £ 4. 


when 
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when the bill may have been negodated: For though 
neither of them is a fpecialty, yet they are of great credit, 
and much for the fupport, convenience, and advantage 
of trade.—The jury, however, found contrary to the 
dire&ion of the court. But this verdift was fet afide ; 
and upon another trial at bar, the next term, there was 
a vcrditt for the plaintiff, according to the dire&ion of the 
court. 

Witnefles may be examined, however, to prove an Witnefle* may 
ufage , as explanatory of a claufe in a policy; but their expianatoly 
opinion of its meaning is not admiihble evidence (a). ’^ u , 

Queftions of conftrudtion are queftions of law, which opinion* are not 

, . , , , , , ■dtuuVibie. 

the judges only are competent to determine; and the 
opinion of no other perfon, whatever may be his ability 
or experience, can ever be looked upon as of authority 
in our courts, or received in evidence before a jury. 

With refpeft to ufage , it is a fort of natural law, h ow far the 
formed out of our habits, our interefts, and the uni- u f"£' d t,aJt 
verfal confent of mankind. In all maritime affairs, it garded. 
is regarded as the fureft interpreter of the law. There 
the maxim, Optima ejl legum interpres confuetudo, par¬ 
ticularly applies. In queftions of infurance, eftablifhed 
ufages muft in all cafes be adhered to; and in doubt¬ 
ful cafes, they are the fafeft guide we can follow. If 
the ufage of trade in any inftance be not fuflicicntly 
known or rightly underftood, it is advifable to confult 
the moll experienced merchants. Still, however, the 
force of ufage is not to deftroy the law. Ufage is to 
be confulted only where the law is doubtful. Where 
the law is clear, it muft prevail. The law is per¬ 
manent ; but ufages fometimes change, and often difap- 
pear with the circumftances which gave them birth. 

Policies are often fubferibed by an agent in the name Howprocuntto# 
of the underwriter, and in ftri&nefs, the procuration or 
authority of the agent, thus to fubferibe for his principal, 
ought to be proved. Few defendants, however, would 


. (a) Per Lord Mansfield, in Lyons v. Bridge, Doug. $12. Vid. 
alfo Lord Mansfield?* judgment in Carter v. Beehm t (up. 479. 

q,. a ever 
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ever think of availing thcmfclves of the want of fuch proof 
in an aftion which ought never to be tried but upon fomc 
point fairly difputable. An inftance, however, occurs 
where the attempt was made. 

Utah v. Krving t j n , an a £tion on a policy, the broker was called to prove 

1 p 61 fubfeription. He laid that the defendant’s name 
had been fubferibed by one Hutchins ; he did not know 
by what authority, but that Hutchins was in the conllant 
habit of fubferibing policies in the defendant’s name, 
and had done feveral for him and /for others to his 
knowledge.—It was obje£ted that Hutchins might have 
done this by a power of attorney, which might have 
been limited, or for a particular purpofe; and there¬ 
fore (hould have been fhewn-, that it might appear that 
Hutchins was properly authorifed.—-But Lord Kenyan 
over-ruled the obje&ion, being of opinion that the a<Sts 
of Hutchins held him out to the world as properly autho¬ 
rifed ; and his having fubferibed feveral policies in the 
defendant’s name, was fufficient evidence of that autho¬ 
rity to charge the defendant: That if Hutchins was only 
a particular agent for the defendant, it lay on him to fliew 
it, not the plaint:IF. 


a. Proof of Payment of the Premium. 

Proorof the^po- Every policy contains a claufe by which the under¬ 
lie p»*meni of writers confefs the receipt of the premium, after the rate 
the piemium. of fo much per cent .; and the policy being proved, h 
therefore evidence of its having been paid. 

Policies are, in general, effected by the intervention 
of brokers, between whom and the underwriters open 
accounts arc ufually kept, in which the brokers make 
thcmfclves debtors for all premiums, and take credit for 
all lodes which they are authorifed to receive from the 
underwriters'; and thefe accounts are fettled and adjufted 
at Hated periods. In general, therefore, the underwriter 
looks to the broker only for his premium. It often, in¬ 
deed, happens that the underwriter knows not who the 
infured is; and as he gives the infured a receipt for the 
premium upon the face of the policy, it mult be fuppofed 
x that. 
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that } having thus difcharged him, if the premium be left 
unpaid, he gives credit only to the broker, and from him 
, only can he recover it (a). 


3. Proof of the Interejl of the Infured. 


The next thing to be proved is the intcrejl of the in- 
fured ( 5 ). This may be done by any documents which 
are evidence of thd property which the infured has in the 
fliip or goods infured, and of the value of that property; 
fuch as bills of fide, bills of lading, invoices, and proof 
that the goods were on board (r), bills of charges of the 
out-fit, cuftom-houfe clearances, &c.; and'any deficiency 
in this fpecies of proof may be fupplied by parol evidence. 
So, if the infured have exercifed a£ls of ownerlhip, by 
directing the loading, 8cc. of the (hip, it has been holden 
that proof of the payment of the people employed, is fuf- 
ficient proof of intereft in the (hip ( d). 

The rules of evidence in fuch cafes, where no fraud is 
fufpc&ed, are not very rigidly adhered to:—Therefore 
where an action was brought upon a policy of infurance 
on a cargo of goods purchafed at Peterjburgh ; the plain¬ 
tiff, in order to prove his intereft, produced a bill of par¬ 
cels from the vendor at Peterjburgh , with his receipt to it, 
and proved his hand-writing. The defendant objected 
that this was no evidence againft the underwriters: But 
Lord C. J. Lee> who tried the caufe, held it to be fufticient 
evidence of the plaintiff's intereft. 

In the fecond fc£lion of this chapter (e) it has been 
(hewn that, in the declaration, the intereft may be averred 
either generally or fpecially; and that, under a general 
averment of intereft, the infured may prove any fpecies 


How the intereft 
(hill be proved. 


Ruff'd v. B /tm,» 
2 A tr. 1127. 


A bill of parcel* 
wiithcvcnrioi’g 
receipt,for goods 
bought abroad,is 
fufliciont proofof 
intereft. 


Upon a general 
averment of in- 
teriHUie infured 
may piovc any 
Ipecies of intcieft 
that is deemed 
infurablc, in anv 
aliquot parts of 
the thinginluied. 


(a) Vid. fup. 291.—- -(b) As to what (hall amount to an in- 

furable intereft., vid. fup. ch. 4, pajfim - ( c ) Per Lord Kenyon 

in M'Andrews v. Bill , i Fffp. Rep. 373. fup. 469.* - -(d) Per 
Lord Kenyon , at N. P. Amery v. Rogers , x Efp. Rep. 209, fup. 
Sup. < 512 . 
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of intereft he may have in the Ihip or goods infured. It 
is aJfo there {hewn that it is unneceffary to ftate the 
quantum of the intereft: in the declaration j for as the 
plaintiff in affumplit recovers, according to the evidence 
pro tantOy he may under a general averment of intereft 
in the entire thing infured, prove an intereft in any aliquot 
party and recover damages for the lofs in proportion to 
fuch part. 

Upon » valued If the policy be an open one, the real value of the 

n ' y plaintiff s intereft muft be provedif ft be a valued one, 

jert f in " ^ as been holden that the infured needs only to prove 

fome intereft, to take the cafe out of the ftat. 19 G. II. 

c. 37; fcecaufe the underwriter, by fubferibing the policy, 

has admitted the value there ftated; and if more were 

rou ted, the agreed valuation would fignify nothing (a). 

And v _t the value in the policy is only to be taken as 

rue*policy* Hon" prima facie evidence of the amount of the intereft of the 

l y f<h.A fade i n f U ixd. For though this value is admitted by the in¬ 
cidence, d ... 1 

may bedn'puted. furer •, yet, as he admits it upon the mere reprefentation 
of the infured, if he find it to be fallacious, and that the 
fpecified value was fi&itious, and only a cover for a 
wager, it cannot be fuppofed that he is fo far concluded 
by his admiflion, as not to be at liberty to difqute the 
value, and {hew by evidence, that it was meant as a 
mere evafion of the a£l (i). 


Upon a policy 
on goedi, a re- 
fpmdcntiii bond 
it no evidence of 
intereft. 


In Xafl India 
vovng(i the 
lender on bot¬ 
tomry can only 
infure the fum 
lent, and the 
borrower the 
fnrplui value of 
the goodl. 


In an aftion upon a policy on goods , the plaintiff can¬ 
not give in evidence a refpondentia bond, as proof of iti- 
teref in the goods upon which the money was borrowed, 
though they were of greater value than the fum infured ; 
becaufe bottomry and refpondentia interefts are always 
infured as fuchy and there is no inftance of an infurance 
on refpondentia under the denomination of goods (r).— 
"Where money has been lent on refpondentia on Eaf India 
voyages, the ftat. 19 G. II. c. 37, $ 5, confiders the 

(a) Per Lord Mansfddy in Lewis v. Ruder, 2 Bur. nqi, 

fup. 624.- (b) Vid.fup.a88.—— (c) R. Glover v. Blade, 

3 Bur. 1354.1 Bl. 3%}, 405,42a. fup. 317. 


borrower^ 
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borrower as having a right to infure only for the fur- 
plus value of the goods, above the money borrowed; 
and the lender as having a right to infure for the fum 
lent. If either were to infure for more, it would be a 
wager (a ). 

But the ufage of a particular trade may fan&ion a 
departure from this rule —As where the captain of an 
Eaft Ind-awan made an infurance on ** goods, fpecie and 
“ effects'* on board,} he was permitted, in an action on 
his policy, to give in evidence of his interelt, money 
which he had laid out in the courfe of the voyage, and 
for which he charged .refpondentia intereft (b). 

It would feem, however, that, upon a policy on goods 
generally, the infured may be permitted to give in evi¬ 
dence of his interelt, a mortgage or other fpecial lien (r). 

In an a6tion upon a policy on bottomry or refponden- 
tia fecurities, evidence of the execution of the bottomry 
or refpondentia bond, and of the intereft of the obligor 
in the ftiip or goods, is fufticient proof of intereft in the 
infured ; and in fuch cafe, the obligor himfclf is a compe¬ 
tent witnefs to prove his own intereft in the ftiip or goods 
on which he borrowed the money (d). 

Upon a policy upon a ftiip, the pofteffion of the infured, 
as owner, is primdfacie evidence of property, until fur¬ 
ther evidence be rendered neceffary in fupport of the 
title thus made, in confequence of its being impeached 
by contrary proof on the other fide. 

Therefore, where it was proved by the captain that the 
infured were the perfons by whom, as owners, he was 
appointed and employed} this was holden to be fuffici¬ 
ent evidence of ownerlhip, though it afterwards appeared 
by his anfwers, on crofs examination, that the ownership 


7 11 


But the ufage of 
trade may faoe- 
tion a departure 
from this tulc. 


An intereft in 
goods may be 
proved by a 
mortgage or 
ether fpecial lint. 

The elocution 
of a bottomry 
bond, and the 
intereft of the 
obligor, are fuf- 
ficient proef of 
inreieft in the 
ohligee; and the 
ebligor may 
prove bit own 
intereft. 

Proef of poflef- 
fton is primi 
fucit evidence of 
title to a fttip. 


Rtbtrtfen and 
anr. v. Frtnch , 

4 Etjt ip. 


(a) Per Lord Mansfield, f. c. 3 Bur. 1400. - (t) Vid. 

Gregory v. ChriJIie, fup. 272. — —(c) Semb. Glover v. Black , 
I Bl. 4*3. fup. 317.- (d) Vid. 1 Bl. sp< 5 . 

ft 4 


was 
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cl.irc on a policy, 
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foh owner ' 

vertj.il appoint¬ 
ment of th ’ i .»p- 
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O'vn i Him -No 
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upon the icgif- 
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Though the fen- 
tcnce of a court 
uf piiee, fitting 
in a neutr.ilcoun- 
try, be illegal j 
yet. if the neu- 
tial country ac¬ 
quit fee in it, a 
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was derived to the infured under a bill of fate executed 
by himfclf, as attorney to one L. W. the former owner. 
For it did not, on that account, become neceffary for the 
infured to produce that bill of fale, or the {hip’s regifter, 
or to gi\e any further proof of their property; thefe do¬ 
cuments being perfectly confident with a title in the in¬ 
fured. 

So, where a {hip was infured in the name of u Elizabeth 
“ Marfa and fon,” and the fon brought an aftion on the 
policy in his own name only, and averred in the declaration 
that he was folely intcrefted ; and, to prove this, he called 
the captain, who fwore that he had been employed by 
the plaintiff who verbally ordered him to take the com¬ 
mand, to pay the fen men, and draw bills on him on ac¬ 
count of t\ie £hip—It was obje&ed, ift, that the averment 
in the declaration did not enable the plaintiff topfove* 
foie intereft in himfclf; and, idly, that the evidence of 
the captain was not fiuTicient to eftablifti that fa£t; as 
the orders given by the plaintiff might have been given 
by an agent or broker.—But Mr. Juftice Le Blanc, who 
tried the caufe, overulcd both objections, and held that 
the afts done by the plaintiff wer eprrmd facie evidence of 
foie ownerfhip, and fufficient to call on the defendant to 
prove the contrary. The defendant then {hewed that at 
the time when the policy was effected the {hip Hood 
regiftered in the names of Cummins, M l .MaJlers and Co., 
and that there was no change in the regiftry till after 
the policy was effected.—Mr. Juftice Le Blanc held this 
to be conclufive againft the plaintiff’s title, the ftat. 
366'. III. c. 5 o. (Lord Liverpool's att) requiring that, 
where there is a change of owners, there {hall be an in- 
dorfement on the certificate, accompanied by the oath of 
the parties ; and that till this is done a purchafer has no 
infurabfc intereft (a). 

With refpedt to {hips, it has been determined in the 


(a) Vid. Camden v. Andtrfon , fup, nj. 


High 
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High Court of Admiralty (a), that a fcntencc of condem¬ 
nation pronounced by a court of prize, fitting in a neutral 
country, was illegal9 and that a fale under fuch fentcnce 
would not transfer the property to a neutral vendee.— 
This decifion, and the reafons upon which it was founded, 
were afterwards recognifcd in the court of King's Bench, 
where it was holden that a condemnation by a French 
conful at Bergen in Norway had not the effe£fc of dwell¬ 
ing the property of a captured fhip out of the original 
owner ( 3 ), Since then Lord Kenyon, in a cafe at nifi 
prius, faid that, though he approved of that decifion, yet 
where the neutral country acquicfced, and permitted the 
court of prize of a foreign belligerent to exercife its 
functions there, it varied the cafe 9 and that a Britijh 
fubje£l might derive a title to a Ihip under a fcntencc 
pronounced by fuch court ( c )—But it is not eafy to difeovor 
a good ground of diftindlion between thefe cafes. 


4. Proof of Compliance with Warranties. 

Every material averment in the declaration mull be 
proved. One of the moll material 19 that of the truth 
of fuch affirmative warranties, and the peformancc of 
fuch executory ones, as are contained in the policy 9 fuch 
as, that the fhip or goods infured were neutral property 9 
that the (hip failed within the time limited by the policy ; 
that fhe departed with convoy; that (he was of the force 
warranted 9 tha't Ihc was manned with the llipulated 
complement of men, &c.~ Such averments mull be 
ftriaiy and literally proved9 for thefe warranties being 
in nature of conditions precedent, the compliance with 
them is 1 an effential part of the plaintiff’s title 9 and a 
non-compliance with any warranty contained in the po- 


(a) Vid. Cafe of the Flad, Owen, 1 Roh. Adm. Rep. ryy, flip. 

389.- {l) Vid. Havilock v. Rock wood, 8 T. R. 268, fup. 

59$" - ( c ) Vid. Smith r. Surridge., 4 F.fp. Rep. ay. 
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under it* Tea. 
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licy, to whatever caufe this may be imputable, and what¬ 
ever may have been the caufe of the lofs, deprives the in- 
fured of all claim to the indemnity meant to be fecured to 
him by the contrail. 

In the cafe of a warranty that the thing infured is neu¬ 
tral property , it is ufual at the trial to give general evi¬ 
dence of the truth of that warranty ; and leave it to the 
defendant to falfify it, or prove a breach or forfeiture of it. 
The evidence adduced by the defendant, for this purpofe, 
is ufually a fentence of condemnation as 'prize by one of 
the belligerent powers, either on the ground of the thing 
infured having originally been enemy’s property, or be- 
caufe the (hip, by fonic mifeonduft, had forfeited her 
neutrality. Copies of the fentence and of the other pro¬ 
ceedings in the court of admiralty, properly authenticated, 
are always deemed fufficient evidence of the fafl of con¬ 
demnation, and of the grounds upon which it pro¬ 
ceeded (a). 


5 . Proof of the Lofs . 

The accident or misfortune which was the caufe of 
the lofs mull, as we have already feen (£), be diftin&ly 
and explicitly fet forth in the declaration, in order that 
the infurer may have notice of the cafe againft which he 
is to prepare his defence. 

To charge the infurer, the lofs muft appear to have 
happened during the continuance of the ride; and cafes 
have frequently occurred in which this was the principal 
queftion. What fhall be the commencement and dura¬ 
tion of the rifk has been already fully treated (r) j and 

. . ...1 —1 —. — .1 .... — ■ ... ■ n . .. ... HPI lT' liJ 'W , T' "f —■■■! 

(a) Vid. fup. ch. 9, § 6. n. *, where it it fully (hewn in what 
cafes the fentence of a foreign court of admiralty (hall have va~ 
lidity in our courts, and be deemed conclufive evidence to falfify 
this wananty. Confult alfo the other feftions of the fame 
chapter.-—-—^) Sup. —(c) Sup. 246, 
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little need be added here upon this fubjc£t. Suffice it to 
fay, that in the cafe of a Jhip, if flie be infured from a 
place, it will be fufficient to prove that flee weighed an¬ 
chor, or broke ground, in order to fail on the voyage in¬ 
fured. If the infurance be at and from a place, the rifle 
commences from the time of fubferibing the policy, if 
the fhi{> be at home} or from the firft moment of her 
arrival at the place fpecified, if that be'in a diftant part 
of the world.—If the rifle on the lhip be from the loading 
of the goods on Board, then proof that any part of the cargo 
has been {hipped, will be evidence of the commencement 
of the rifle. 

If tire infurance be on goods, the underwriter may, 
if he think proper, call on the infured to prove that they 
were put in rifle. This may be dohe by the teftimony 
either of the perfons who {hipped them, or of thofe who 
received them, on board the {hip mentioned in the policy. 
But die belt evidence of this is the bill of lading, which, 
if bond fide made, is in all countries confldcrcd as an au¬ 
thentic document, and conclufive evidence of the quan¬ 
tity and fpecies of goods laden on board; bccaufe the 
captain, who mud exhibit it on his arrival at the port of 
deltination, is interefted that it {hall not include more in it 
than he has on board to deliver.—It is, as Valin juftly 
obferves, the true and fpecific proof pf the loading, and 
not only evidence, as between the captain and the mer¬ 
chant, but alfo againft infurers and all others {a ). —The 
underwriter may, however, impeach the bill of lading 
on the ground of fraud or collufion. But the infured 
cannot allege any thing in contradiflion to it. 

The lofs may be proved by the parol teftimony of the 
mafter, officers, and cre\v of the {hip, or by any other 
legal evidence that can be adduced for that purpofe. 

The proteft of the captain, fo long as he is living, is in 
no cafe evidence on the one fide or the other j the only 
ufe that can be made of it is to contradict his teftimony, if 


(a) Valin , h. t. p. 604. Vid. Pothicr, h* t. n. 144. Emeng, 
P- 3 ‘ 4 - 

he 
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The broke:'* 
(hewing it to an 
undcrwriicr, 

■with other pa¬ 
per* n lai ipg to 
rhe V ft, on de- 
manning pay¬ 
ment, will not 
make it evidence 
againft the in¬ 
fured. 


he vary from it. And its being {hewn by theinfurancq 
broker to an underwriter as containing an account of 
the lofs, for which the infured claimed, will not make it, 
evidence even again# the infured whofe broker thus pro* 
duccd it. 

Thus:—An infurance broker applied to an underwriter 
for payment of a lofs, producing the different papers re¬ 
lating to the fubje&, and, among the reft, the proteft 
figned by the captain. The underwiter told him he had 
looked into the papers, and as there was a point in the 
cafe, he would not pay the lofs. In an a&ion on the po¬ 
licy, it was contended on the part of the defendant, that 
the proteft was made evidence by the plaintiff, as a paper 
delivered by his agent to the defendant, containing an ac¬ 
count of the lofs on wfjich he refted his claim} and 
therefore, that it amounted to a declaration made by the 
plaintiff to the defendant of the fa£ls on which he re¬ 
quired payment.—Lord Kenyon t who tried the caufe, be¬ 
ing of opinion that the proteft was not admiffible evi¬ 
dence, the plaintiff obtained a verdidt.—On a motion for 
a new trial, the court were clearly of opinion that the 
proteft, of itfelf, could not be evidence ; and its having 
been in the broker’s hands, and {hewn by him to the de¬ 
fendant, on an application for payment, would no more 
render it evidence, than a bill in equity could be made evi¬ 
dence againft the plaintiff, becaufe its contents muft have 
been (hewn to the defendant. 

If a loftby cap- Thelofs muft appear to have arifen from the very caufe 
Ihe'piatntl'ff can- alleged in the declaration, and no other. If, therefore, a 
by Tof the 1°^ alleged in the declaration to have been occafioned 
fea. by capture , the plaintiff cannot, under fuch an averment, 

prove a lofs by the perils of the feat or by any other caufe 
than capture (•»). 

So, if there be two counts in the declaration, one for 
a lofs by detention of people, the other for a lofs by pirates ; 
the plaintiff cannot, on either of thefe counts, give in 
evidence that a mob of rioters had boarded the lhip, in 


If a mot* board 
a (hip and run 
her on Chore, 
whereby goods 
are loft; this is 
a lofs by ftrand- 
ing, and not by 
detent ian tf 
ftople or by 
pirates. 


order 


(a) Vid. Kulen Kemp y. ffgM% * T. Rr. 3 © 4 - fup. 130. 
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order to compel the captain to fell a cargo of coni at an 
inferior price ; and that in confequence of this boarding, 
the fliip was ftranded and a quantity of corn loft. This 
could only be given irf evidence upon a lofs by Jiratuiing (a). 

Though it is a maxim in law that fraud fliali never be 
prefumed, but muft be ftri&ly proved; and it is a rule, 
founded on that maxim, that in queftions of infurancc, 
he who charges barratry, muft fubftantiate it by conclu- 
five evidence (b) ; yet it has been determined that proof 
of the captain’s having carried the fttip out of the regular 
courfe of the voyage, for fraudulent purpofes of his own, 
hyprimd facie , fufficicnt to entitle the plaintiff to recover 
as for a lofs by barratry j without flicwing negatively, that 
he was not die owner, or that this was not done with the 
owner’s confent (c). 

No evidence can be given of any lofs unlefs it be the 
immediate confequence of fome peril infured againft. 
That which - is only a remote confequence of fuch peril 
is not within the policy. If this rule were not adhered 
to, it would be impoflible to draw the line, and the in¬ 
quiry into the remote confequences of an accident or mif- 
fortune would be infinite. 

Therefore, where the plaintiff, upon a policy on flaves 
in the African Have trade, declares for a lofs by tlx perils 
of the feat he cannot give in evidence a lofs occafioncd 
by throwing flaves overboard on account of a fcarcity of 
water, occafioned by the captain’s miftaking his courfe (d)\ 
nor a lofs by the death of flaves who periflied for want 
of proper food, occafioned by extraordinary delay in the 
voyage arifing from bad and tempeftuous weather (e). 

So, where an infurance was made on a fliip and cargo, 
in the Have trade, ‘ At and from. Brijlol to the coaft of 


(rt) R. Nejbit r.LnJbington, I T. R. 7S3, fup. 230, 504.7— 
(S) BaratarU crimen nunquam ejt prefumendum, fed concludentiffimc 
probandum. Cafaregis, dife. 1, n. (So; dife. 225, n. 99. Vid. 
Emerig. tom. I, p. 372.— -(c) R. Rofs v. Hunter, 4 T. R. 33, 

fup. 531.- (d) R. Gregfon v. Gilbert , fup. 491,554- 

(f) R. Tatbam v. Hodgfou, 6 T. R. 656, fup. 491. 
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1 Africa, during her ftayand trade there, and from thence to 

* her port or ports of difcharge in the Wejl Indies. * There 
was a memorandum on the policy, in thefe words;— 

* The infurers are not to pay any lofs that may happen 

* in boats during the voyage, (mortality of negroes by 

* natural death excepted) and not to pay for mortality 
‘ by mutiny , unlefs the fame amount to iol. per cent . to- 

* be computed upon the firft cod of the (hip, out-fit, and 

* cargo, valuing negroes fo loft at 25I. per head/—-In 
an action upon this policy, the demand was for the value 
of a number of flaves loft by mutiny.’-*- The evidence of 
the captain was that he had (hipped 225 prime Haves on 
board 5 that on the 23d of May , before he failed from 
the coaft of Africa , an infurre&ion was attempted; that 
the women feized him on the quarter-deck, and attempted 
to throw him overboard, but he was refeued by the crew 5. 
that the women, and fome men, threw themfelves down 
the hatchway, and were much bruifed 5 and 12 men and 
a woman died of their bruifes, and from abftinence j 
that there was a general infurre«ftion, and the crew 
were from imminent neceflity, obliged to fire upon the 
llaves, and attack them with weapons; that feveral 
flaves took to the (hip’s Tides, and hung down in the 
water, by the chains and ropes; fome for about a 
quarter of an hour; that feveral were killed by firing, 
feveral wounded, feveral died from fwallowing fait water, 
or of their wounds, or from bruifes, fome from chagrin 
at their difappointment, fome from abftinence, fome 
from fluxes and fevers,—in all to the amount of 55, who 
died during the voyage.—The underwriters had paid for 
19, who were either killed during the mutiny, or died of 
their wounds, which amounted to 15 per cent. For the 
plaintiff it was contended that, though the reft did not 
a&ually die in the mutiny, or of any wounds received 
at that time ; yet, as they had all died in conference of 
the mutiny, the underwriters were liable. Another con- 
fequential lofs was, that the circumftance of the mutiny 
had fo leffened the value of the (laves, in the eftimation 
of the planters, that they were fold for 17I. a head lefs 
than they would otherwise have fetched.—Lord Mans - 

field. 
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field , who tried the caufe, faid;—« I think the under¬ 
writers not anfwerable for the lofs of the market, or the 
price of it: That is a remote confequence, and not within 
any peril infured againft by the policy. The queltion for 
the jury-will be, whether any of thofe, who died by any 
other means, except the being fired upon, or in confe¬ 
quence of the wounds and bruifes which they received 
during the ftruggle, are within the meaning of the policy, 
which infures againft damage by mutiny. It is very clear 
that thofe who, were killed by the firing, or died in con¬ 
fequence of their bruifes during the mutiny, are within 
the policy; the other complicated cafes muft be left to 
the jury. I think, clearly, thofe not within the policy, 
who, being baffled in their attempts, in defpair, chofc a 
mode of death, by falling, or died through dcfpondency. 

That is not a mortality by mutiny, but the reverfe } for 
it is by the failure of a mutiny-—-The great clafs are fuch 
as received fome hurt by the mutiny, but not mortal, 
and died afterwards from other caufes j as thofe who 
fwallowed fait water, jumped overboard, &c.”—This is 
the great point."—The jury found,—that all who were 
killed, or died of their wounds or bruifes, which they 
received in the mutiny, though accompanied with other 
caufes, were to be paid for: But, that all who had died 
by fwallowing fait water, or leaping into the fea, or hang¬ 
ing upon the fides of the (hip, without being otherwife 
bruifed, or died of chagrin, were not to be paid for. 

So, where the Ihip Fly was infured from Exeter to 
London , againft capture only ; and the fhip on her voyage *12. 
was driven by a gale of wind on the coaft of France , a (hip it driven 
and there captured by the enemy.—In an action on the h Y ft“i' *fw- 

1 J J tier on an ene- 

policy it was contended on the part of the defendant, my's coaft, and 
that this was a lofs by the perils of the fea t and not by ji'T “^£2 by 
capture.—But Lord Kenyon , who tried the caufe, held that centre, not by 

, .1 , _ , . , , , ' . , the pcrila of ihe 

this was clearly a lofs by capture ; for had the lhip been tea. 
driven on any other coaft than that of an enemy, lhe 
would have been in perfect fafety. The jury, under this 


direction, found a verdict for the plaintiff. 
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hand* of the enemy, he may prove that the veffel Being 
purfued by a privateer, the captain and crew difeharged 
her guns down her hatchway, and having fet her on fire 
in feveral places, left her, anid rowed afhore in the long¬ 
boat («). 

But the plaintiff may give in evidence .any lofs or 
damage which is an immediate confequence of the acci¬ 
dent or injury alledged in the declaration.—As where 
it was averred in the declaration, that the fhip fprung 
a leak and funk in the river, whereby the goods were 
fpoiled: And the evidence was, that mfiny of the goods 
were fpoiled, but fome were faved. The queflion was, 
whether the plaintiff might give in evidence the ex-pence of 
falvage t though not particularly Hated in the declaration, 
as a breach of the policy.—Lord Hardwire laid,—“ I 
think they may give it in evidence j for the infurance is 
againft all accidents. The accident laid in the declara¬ 
tion is, that the fhip funk in the river: It goes on and 
fays, that by reafon thereof the goods were fpoiled. This 
is the only fpecial damage laid: Yet it is but the com¬ 
mon cafe in a declaration that lays fpccial damage, where 
the plaintiff may give in evidence any damage that is 
within his caufc of action as laid. It was objected that 
fuch a breach of the policy fhould be laid that the in- 
furer may have notice to defend it. Now it is fo in this 
cafe, for they have laid the accident, which is fuflicient 
notice, becaufe fome damage muft have happened.” 

The lofs muft appear not only to have proceeded from 
the very caufe alleged in the declaration, but alfo to 
be a direct and immediate confequence of the accident 
or misfortune which has happened to the very thing in¬ 
jured. Therefore an expencc which is incurred in con¬ 
sequence of the accident or misfortune ftated in the de¬ 
claration, but which is not incurred in repairing the da¬ 
mage occafioned by it, cannot be given in evidence as 
proof of the lofs within the meaning of the policy. 


(a} Per Lord Ellenborough, at N. P, Gordon v. Rinmington , 
1 Camp. Rep. 123. Vid. fup. 494. 

As 
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Ioffes have been fettled, the provifions put on board the 
veflel, when (he failed, have been confidercd as part of 
the fhip. The value of the (hip alone comprehends the 
hull, the mads, ,the tackle, and the provifioru . Then, if 
the provifions be included in a policy on the (hip, and 
all the provifions be loft, the underwriters muft make 
good the whole lofs, whether it be a valued or an open 
policy. But it has been faid, that if an accident happen 
after fome of the provifions are confumed, the under¬ 
writers are entitled to a dcdu&ion to the amount of fuch 
provifions : I will anfwer this, as the argument applies, 
firft to a valued, and then to an open policy. As to 
the firft : From the nature of the policy, the provifions 
are not infured againft all events j they arc only infured 
againft particular rifles. Again, there is nothing from 
which there can be falvagc : If the body of the drip, and 
every thing on board, be funk, or burned, there can be 
no falvage. And, in cafe of an open policy, the in¬ 
fured muft prove, by evidence, what was the value of the 
whole j and then the fame reafons apply as in the cafe of 
a valued policy. With refpett to the cafe of Robertfon 
v. 'Eiver % I thought at firft that it applied ftrongly'to the 
prefent *, and if I (till entertained the fame opinion, I 
would not, on account of any ufage to the contrary among 
underwriters, overturn a folemn determination of this 
court: But that cafe, and the two others there men¬ 
tioned, are clearly diftinguifhable from the prefent.—In 
all thofe cafes the infured wifhed to charge the under¬ 
writers with thq amount of the provifions confumed, 
during the time when the (hips were detained. Of thofe, 
therefore, it is fufficient to fay, that an infurance is on 
die (hip for the voyage ; but during a detention, the fhip 
Is not proceeding ; and therefore the underwriters are not 
liable (a Y . This cafe alfo differs from Robertfon v. Enver 
in another circumftanpc ; There, the provifions were cou- 


(a) There muft be fome miftake of the reporter in this place. 
It cannot be fuppofed that the learned judge ever meant to f. ; v, 
that while a fhip is detained, ihe is not under the protedion c;t 
the policy. 

Ji 
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fumed by the (laves on board, and not by the {hip'a creW, 
and the Haves are confulcred as a part of the cargo. The 
words of Lord Mansfield, in that cafe, muft be taken with 
reference to the cafe then before him. He was then 
fpeaking of a charge for provifions and during the deten¬ 
tion of the (hip, and for the maintenance of the Haves j 
and he faid *,—“ There is no authority to {hew that, on 
tc this policy, the infured can recover for fugh a loft ; but 
** if is contrary to the conllant practice.” Then he pro¬ 
ceeded to fay that, on a policy on a / fliip > Tailor’s wages 
or provifions are never allowed in fettling the damages, 
Now, even if thofe latter words be taken in their general 
fenfe, and not confined to the cafe immediately before 
the court, they arc accurate \ for provifions, eo nomine, are 
not taken into confideration.—If the captain be obliged, 
in confcquence of the dctcntion ? to purchafc other (lores 
for the remainder of the voyage, the underwriters are not 
snfwerablc for thefe j but only for thofe which were on . 
board at the time of the infurance, fince they only formed 
apsrtrrf the value of the fhip.—The ufnge of merchants, 
as to the coriftru£tion of thefe inftrumentc, (lands unim- 
pcached, and therefore it muft prevail in this cafe.” 

‘ By the law of France (a), the expence of wages, and 
provifions of the fcamen, during a detention, ;ure reputed 
a grofs, or general average, if the (hip was hired by the 
month v bat if hired for the voyage , this expcnce is 
bcrfne by the (hip alone, as a (iniple average.—Po- 
thier (b) gives the following reafon for this diftinttion. 
The wages of the failors being included in the freight, 
when the (hip is chartered for tlpe voyage, the owner, who 
•receives freight for the whole voyage, is bound to fupply 
the labour of the failors for the whole time of the voyage, 
<>f Which the time of the detention makes a part.—On 
the other hand, when the lhip is chartered by the months 
the owner, receiving no freight during the detention, 
pwes no feryice of the failors to the a (freighter. The 
affreighter therefore, ought, in confideration of the be- 


(«) Ord. de la mar. tit. des ovaries , art. 7. Vid. Emerig. 
tom, 1, p. 539.— - {b) Tit. desebartes forties, n. 85. 

8 ftefit 
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nefit he derive* from the labour of the failors, to pay for 
their labour and provihons during the detention. 

But the ufage of trade often controls the general eorw 
ftru&ion of the policy; and what lliall or fhail not be 
prote&ed^ as part of the (hip and furniture depends, in 
lbme cafes, on the ufage of a particular trade. 

As where an infurance was made, in the ufual form, 
on a ihip employed in the Greenland filhery j and, in an ac¬ 
tion on the policy, the qudftion was, whether the fijhing- 
tackle was included in the infurance on theJbip, furni¬ 
ture. 8cc.—Lord Mansfield^ who tried the cauf;, faid, 
that there was no doubt but that the boats, and rigging, 
and ftores, belonging to the Ihip, were included; and as 
to the fifliing ilores, it mull depend on the ufage of the 
trade. On this, there was contradi&ory evidence. The 
plaintiff, however, obtained a verdict, which the court 
afterwards fet alide, and granted a new trial, upon the 
ground that the evidence of the ufage was principally in 
favour of the defendant. 

In a former chapter wo had occafion to obferve that the 
captain's clothes , the fdp's provifions, and goods Injhed to the 
deck are not comprehended under the general denomina¬ 
tion of “ goods, wares, and merchandizes," in the policy; 
and that the infurer is not, therefore, liable for any lofs on 
thefe articles unlefs they be fpecifically named (a). 

Therefore, where an a&ion was brought on a policy 
on goods, the property of the captain, for fix months, 
the lofs proved was chiefly for goods lafhedto the deck, the 
captain’s clothes , and the flip's provifons. —On the part 
of the defendant it w i 3 proved by an underwriter and 
a broker, that none of thefe things are within a general 
policy on goods \ becaufe the rifle is greater, as to goods 
1 allied on .deck, than on other goods j and that a policy 
On goods generally, means only fuch goods as are mer¬ 
chantable, and a part of the cargo. They alfo fwore 
that when goods like the prefent are meant to be in~ 
• fured, they are always infured by name, and the pre- 


But the uftge of 
trade often de¬ 
termine} wh^t 
Ihitll be deemed 
part of the ihip. 

Ih/iins v. Pick « 
t’fvU* E - 2 3- 
G. HI. B. R. 
MS. 


Whether the 
hilling tackle in 
the Gicfii/unti 
whale fiihcry lie 
included in a 
po'icy on the 
Ihip, depend* on 
the ulagcotlhs 
tiadp. 


The captain* 1 
tic tins, the fltip’t 
pros tfiem, and 
goods lapsed to 
the den f, arc not 
within a policy 
an gods. 


Rtfs v. Hunter , 
at N- P. after 
Hil. 16G.UL 
Park 40. 


(a)' Vid. fup. 319. 
*4 


xnlum 



7^5 


The irifured on 
puitiif is net rn- 
tirlnt to freieht 
paid p.-n f‘‘ta iti. 
»ern, during 
capruie. 


T lillic V. Mrnll- 


£ 'jni, Hi!. s5- 
i- III. B. R. 
MS- 


Goods »rr in¬ 
jured, the fliip 
and good* aie 
CJptuiul and 
fold, but the 
femtnee re- 
\ t i fed, and the 
pi oceeds ordered 
to lepaid to the 
owncis r—The 
f eight pro miu 
ithif/h, p.nd by 
the owner of the 
goods, is not a 


charge ftfr which 
the infuicis on 
•he goods ar$ 
'iable. 


Of the Proceedings, [B.T’. 

mium is greater.—Lord Mansfield faid he thought it 
confiftent with reafon, and underftood the ufage to be fo $ 
and therefore the plaintiff withdrew a juror, the premium 
having been paid into court. 

In an a£fion on a policy on goods, the infured cannot 
recover for freight pro rata itbieris paid by the owner of 
the goods to the owner of the fhip ; where the fliip is. 
captured and detained by a foreign power, and after¬ 
wards reftored. 

/ 

Thus: In an aflion - on a policy on goods, * At and 
‘ from Nevis to Brijh /,’ it appeared that the fhip on her 
voyage was captured by the French , carried into Mor-* 
laix, and there condemned. Upon an appeal to the 
parliament of Paris , this lenience was reverfed, and 
the lhip and cargo were decreed to be reftored j or 
the net proceeds thereof, if fold, to be paid to the 
claimants. The fliip and cargo having been fold before 
this fentence was obtained, the money, after deducing 
all charges, was remitted to the plaintiff, who Was 
agent for the owners of the fhip, for the owners of the 
goods, and for the underwriters.—The underwriters paid 
the charges of the fuit, and all other expcnces. The 
plaintiff (the common agent) paid to the owners of the 
fhip, freight pro rata itineris -, and the queftion was, whe¬ 
ther he was to be reimburfed by the owners of the goods, 
or whether this was a lofs within the policy, for which 
the underwriters were liable.—The court, after time 
taken to deliberate, were unanimoufly of opinion, that 
the underwriters'were not liable to this-charge.—Lord 
Mansfield faid j—“ The queftion is, whether the owner 
of the goods can charge the underwriters with this item , 
■which was paid for freight pro rata itineris , by the owners 
of the goods to the owners of the fliip. As between the 
owners of the (hip, and the owners of the cargo, in 
cafe of a total lofs, no freight is due: But, as between 
them, no lofs is total, where part of the property is faved, 
and the owner takes it to hi# ownr ufe. Here the value of 
of the goods was reftored in money, which is the fame 
as the goods: and therefore freight was certainly due 
pro rata itineris, Byt, a? between the yifured and the 

underwriters 
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As where a fhip was infured, e At and from London to 

* Neuicajile and Marfcilies, and from thence to the Wefi- 

* Indies' —The (hip, in diftrefs, bore away for Minorca , 
where it being found needfary to repair her, Ihe was un¬ 
avoidably detained there a confiderable time.—The in¬ 
fured brought an action on the policy, to recover the ex¬ 
traordinary wages aridprovifions expended during this de¬ 
tention : But Lord Mansfield , who tried the caufe, was 
of opinion that fuch a demand could never be allowed as 
a charge againft the infurer on theJhip ; and a verdi£t was 
accordingly given for the defendant. 

So, where an infurance was made * on Jbip and goods , 
c from Cfiend to Dominique.' —The {hip in her voyage 
having met with bad weather, and being in great diftrefs, 
the crew threatened to take the command from the maftcr, 
unleis he would make for the firft port. The mailer 
bore away for Ferrol to repair the lhip j but by the time 
the repairs were finilhed, the crew deferted her. He 
then got another crew, and at the moment he was going 
ft fail, the Spauijb governor Hopped him, and after de¬ 
taining him 37 days, difeharged hh 1, and lie proceeded 
on his voyage, and at length arrived at Do. unique. —An 
aft ion was brought on the policy to recovei the lofs in¬ 
curred by wages , provifions , and demurrage , during the 
{hip’s detention at Fern/. On the part of the under¬ 
writers it was contended that the freight , and not the 
fhipi is liable for this lofs, and that the charge of de¬ 
murrage could not be allowed upon .this policy.—Mr. 
Jutticc Buttery who tried the caufe, was of this opinion, 
and non fuited the plain till'. 

So, where a fisip was infured, * At and from London 
< to Africay during her ftay and trade there, and to her 
* port of difeharge in the Wefi Indies —the lhip on 
her voyage from Africay with a cargo of Haves, to her port 
of difeharge in the Wefi Indiesy touched at Barbadces for 
the purpofe of watering, where Ihe was detained a con¬ 
fiderable time by an embargo, which had been before 
laid by the commander in chief on all fhips at that-ifland. 
The captain applied for leave to depart, and fyeing rc- 
fufed, he failed without leave, but wa 9 purfued by a Hoop 
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fcf war, 'and after a (light engagement, brought back, -and 
the crew diftributed among the men of war. The em¬ 
bargo continued from the 18th of Decetnbcr , till the 27th 
of January. ' The fmall pox broke out among the Haves 
on the 2 2d of January . In confequence of all this, and 
for want of mariners to navigate the (hip, (he was de¬ 
tained at Barbadoes above two months after the embargo 
was taken off. She then failed to Jamaica y her place of 
difeharge.—In an action on the policy to recover the 
amount of the additional wages and provifions occafioned 
by the (hip’s detention under the embargo, Mr. Juftice 
Buller was of opinion that this policy, being upon the 
body of the (hip, and the average lofs thereon, exclufive 
of the charge for wages and provifions, being lefs than 
3 per cent. , the plaintiff was non-fuUvd, Upon a motion 
to fet afide this nonluit, it was contended on the part of 
the plaintiff, firfl y that this lofs, being occafioned by the 
embargo for which the infured might have abandoned, and 
recovered as for a total lofs, he might recover a partial lc^s 
to the amount of the damage aftually fuflained [a ); and 
fecondly, that this was a lofs occafioned by the barratry 
of the mafler, by his refiftance to lawful authority,—Bui 
the court determined that the plaintiff had no right to 
recover on either ground.—Lord Mansfield fa id,—« There 
is no authority to drew that, on this policy, the infured 
can recover for fuch a lofs 5 but it is contrary to the.con- 
ftant praftice. On a policy on a fh'.p t iailor’s wages, 
or provifions, are never allowed in fettling the damages. 
The infurance is on the body of the (hip, tackle, and 
furniture; not on the voyage or crew. Here it is ad¬ 
mitted that no damage was done to the (hip, tackle, 
or furniture; and therefore I think the dire£tion was 
right, and that the plaintiff ought not to recover.”—Mr. 
Juftice Buller faid;—“ If the (hip had been detained in 
confequence of an injury which fhe had received in a 
ftorm, though the underwriters mufl have made good 
the damage; yet the infured could not have claimed 


(a) Vid. Retch v. Edit, 6 T. R. 4*5. fup. 44, 511. 

the 



733 


Ch. XVI. § 5 .] Trial—Proof of Lofs . 


• the amount of wages or provifions, during the t’me.fpcnt 
in repairing. The court only look to th cftwjeff matter cf 
the hifmrunce. Here the £hip was fafe; and the wages 
and provifions are no part of the thing infured.” 

Yet, in the following cafe, which is not ealily recon¬ 
cilable with the three foregoing cafes, it was the opinion 
of the court that a (hip’s provifions are prote&ed by .the 
policy, even when landed on a Bank Saul during a re¬ 
pair ; and that they were to be confidcred as a fart of 
the pip. 

An.infurance was made on a China (hip, and, in the 
jufual words, * On the tackle, ordnance, ammunition, 

‘ artillery, and furniture of the fliip.—»In an adlion on 
this policy, it appeared that while the (hip .was lying off 
Rank-Saul If.andy in the river Canton , it became neceffaTy 
■to refit her, for which purpofe, the (lores and provi- 
fion j were - taken out of her, and put into a warcbouj'e 
called a. Bank-Sauly where they were deftrayed by acci¬ 
dental fire^.—At the trial, this accidcnt.wascohfidcred 
as* if it had happened on board the flip (a), and jt was 
admitted that the policy covered all the articles but the 
previfiens ;.and if they were not protected by the poliev, 
then there would not be a partial lofs of 3 per cent. —On 
the part of the defendant it was contended that the pro¬ 
viders, which were merely for the (hip’s crew, were not 
prote&cd by a policy on the pip. But one of the jury, 
obferving that it had been determined in Lord Mansfield'* 

• time, that they were included under the word t furni- 
* litre/ hiid that the merchants in the city had evei 
dnee acquiefced in this decidon, there whs a vediil for 
the plaintiff.—On a motion for a new trial the above 
cafe of Robertfou v. Enver was relied on ao a clear an 
thority to (hew that the (hip's provifions were not pro - 
te£led by. a policy on the fliip *, and that, if provifions 
were included in the term ‘ furniture,’ there couid never 
be a total lofs, aftev a confumption of any pait of them. 
—The court, however,, were unanimoufly of opinion that 
the underwriters were liable for the expence of the pro- 


Ytt a ftip’s pro* 
\ 1 (ions are con¬ 
fide; ed as part of 
thejhtpy and are 
pi.netted by the 
policy. 


Brcufi V. Whit- , 
nr.rr, 4 T. R. 

-0 6 . 


A (hip's pr^vi- 
ftons, dining a 
repair,a'e lai'dnt 
on a luini Siiul, 

and there con- 
fumed l,y fire t 
Too unrirrwil- 
lei» > n the Blip 
andfi, future are 
liab'e. 


(a) Vid Pelley v, Roy. Ex. jiff. I Bur. 547, fup, 269. 

X. % vifions 
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vifions which were bought to replace thofe confumed 
by the fire, which was an accident within the words of 
the policy.—Lord Kenyon fuifl ;—« When it was ftated, at- 
the trial, that provifions were included in the word « fur-' 
* nipure' I confefs I was fomewhat*at a lofs to know to 
what extent the underwriters were liable on words fo in¬ 
definite as thofe which are ufed. If the provifions be 
infured as part of the out-fit of the (hip, and they were 
deftroyed by one of the perils infured againft, there is 
an end of the queftion •, a lofs has happened within the 
meaning of the policy, and confeqkently the defendant 
is liable. But it was faid in the argument, that the in- 
flant any of the provifions were confumed on board, there 
could not be a total lofs. But the anfwcr is, that that 
comes within the wear and tear of the Jhip ; and it might 
as well be faid, that if a maft were a little injured, there 

Diftinflion* could not be a total lofs. The cafe of Robertfon v. Ewer 

cafe and that is clearly diftinguiftiable from the prefent. Here the pro- 

Robrt/on v. v ifi& ns were confumed by an accidental fire on board the 

jLiiterm ' * 

fhip, (for the iflancl and the (hip were, for this purpofe, 
the fame), and within the meaning of the policy; but, 
in that cafe, they were confumed by the negroes, during 
the detention of the Ihip (a).” —Mr. Juft ice Puller faid, 
—“ It is perfectly clear that,' in every inftancc where 

(a) According to the Report of Robertfon v. Ewer, Lord 
Mansfield laid it down as a general rule, not reftrifted to any 
particular trade, tlvt on a policy on a Jhip, failor’s wages or 
provifions are never allowed in fettling the damages ; nor was it 
ever objected in that cafe, that the provifions had been con¬ 
fumed by the Haves. It is not likely, indeed, that fuch an ob- 
jeftion could have been made ; for it is well known, that the 
food provided for the Haves was part of the cargo, and very dif¬ 
ferent from that which, was provided for the fhip’g company ; 
befides, the fhip’s company muft have confumed a part. But, 
be this as it may, if it be neccflary, in order to fupport tho cafe 
of Robertfon v. Ewer, to fuppofe that the provifions, for which 
the infured wanted to charge the underwriters, were confumed 
by the Jlaves, and ‘not by the crew, then the cafes of Fletcher 
v. Poole, and Eden v. Poole, where no fuch ground could be 
alleged, cannot be fuftained. 


lofles ' 
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BOOK THE SECOND. 


Of Bottomry and Refpondcntia. 

% 

HpHIS fubjcft may be treated uuder the following dif- 
tribution ; 


I. Of the nature and form of the Contraft; 

II. Of the Parties to it ; 

IIL Of the thing hypothecated ; 

IV. Of the principal and marine Intercji ; 

V. Of the perils qp rifis to which the lender is liable ; 

VI. Whether he he liable to general average; 

VII. Whether he be entitled to the benefit of falvage. 


CHAP. I. 

Of the Nature and form of this Contraft . 

BOTTOMRY ic a contraft in nature of a mortgage of 
a (hip, on which the owner borrows money to enable him 
to fit out the (hip, or to purchafe a cargo for a voyage 
propofed; and he pledges the keel or bottom of the' fliipj 
pars pro toto , as a fecurity for the repayment: And it is 
ftipulated that if the {hip fhould be loll in the courfc of the 
voyage, by any of-the perils enumerated in the contraft, 
the lender alfo {hall lofe his money; but if the {hip 
Ihould arrive in fafety, then he {hall receive back his 
principal, and alfo the intereft agreed upon, which is 
generally called the marine intereft however this may 
exceed the legal rate of intereft (a). Not only the {hip 


Vid. 4 Bl. Com. 4j8, • 


and 


Bottomry dc* 
fined* 
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Denomination. 


Kclponrfcntia. • 


JlifVrcrce be- 
tw*tn tiic m . 
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and tackle, if they arrive fafe, but alfo the perfon of the 
borrower, is liable for the money lent and the marine 
intereft. 

i ' 

The contradl of bottomry is called by the French , <wi- 
trat de fret a la grojfe avanture % or contrat k la grojfe. 
In Le Guidon (a) it is called bomerie, and Molloy (b) fays 
that it is derived from bsmeric or bodmeric, a Flemijb word 
which fignifies the heel or bottom of a (hip. 

When the loan is not on the (hip, but on goods laden 
on board, which, from their nature, mujil be fold or ex¬ 
changed in the courfe of the voyage, the borrower’s per¬ 
fonal refponfibility is then the principal fecurity for the 
performance of the contradl, which is therefore called 
refpotidentia (c). In^ this confifts the principal difference 
between bottomry and refpondentia. The one is a loan 
upon the fhip, the other upon the <goods. The money 
is to be repaid to the lender, with the marine intereft, 
upon the fafe arrival of the fhip, in the one cafe, and of 
the goods, in the other. In all other refpe&s, thefe con¬ 
tracts are nearly the fame, and are governed by the fame 
principles. In the former, the fhip and tackle, being 
hypothecated, are liable, as well as the perfon of the 
borrower; in the latter, the lender has, in general, only 
the perfonal fecurity of the borrower. 

According to the French writers, the perfonal refponfi¬ 
bility of the borrower is not, in all cafes the only fecurity 
<?f the lender. Where the money is lent for the out - 
ward and homeward voyages, the good3 of the borrower 
On board, and the returns for them, whether in-money,-or 
in other goods purchafed abroad, with the proceeds pf 
them, are liable to the lender (d). But the following cafe 
fhewsjthat in England, nnkfa there be an exprefsimputa¬ 
tion to that tffcQt in the bond, the feeder, has na Jfcn$n 
the' homeward cargo, nor. any other fecurity for his’de- 


1 ■( a ) Ch. l8. *•—- (i) De joir.-mariu b. a, c.. j i \ —- 

{c) a Bl. Com. 458. —— (d) Pettier, h. t. n. 34. . Emerig. 
%9in. a, p. 476. $61, 
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mand than the perfonal refponfibility of the borrower or 
his fureties, if he has any. 

A rcfpondentia bond, upon an Eajl India voyage, was 
given by Fearon and Douglas in the ufual form (.7) ; and 
the condition, after reciting * that the money was lent 
* upon the goods laden, and to be laden , on board the fhip 
Belvedere outward bound to China , was, that if live (hip 
Ihould proceed on her voyage and return within 36 
months, (the dangers of the fens excepted) and if the 
borrowers, within 30 days after her at rival, Ihould pay 
to the lender the fum lent, with the marine ii'l**rdt 
agreed on; or if, within the 36 months, the fliip ihould 
be loft, and the borrowers ihould, within fix months 
after fuch lofs, account for and pay to the lender a 
psoportionable average on all goods carried out, and tlu- 
net proceeds thereof, and on all other goods •which the Lor 
rower Jbould acquire during the voyage , for or by re-fm 
fuch goods t and which Ihould not be unavoidably lift, 
then the obligation to be void.’—The goods were di! 
pofedof in China, and other goods purchafed there with the 
produce thereof, with which the inip returned homo, and 
arrived in the Thames. The goods lo biought from China 
were depofted in the wanhoufes of the India Company , 
and Douglas being dead, and Fearon having become bank¬ 
rupt,—the queftion was, whether the lender had fucii a 
lien upon, or intereft in, the homeward cargo, or the 
proceeds thereof in the hands of the Company , as entitled 
him to claim it to the extent pf his demand upon the 
bond.—The court determined that he had no fuch lien 
upon, or intereft in, the homeward cargo. 

Though it is extremely probable, as wc have already 
fhewn (£), that the contract of infurance was unknown 
among the ancients, it is certain that the Romans were well 
acquainted with that of bottomry, or rather refpbhdentia, 
which they denominated nauticihn foenus or centra hi us tra- 
jeSiiia pecunice ; and it is treated of both in the Digejl 
and die Code t de nautico fatnore. They called the fum lent 


Bulk v. Fm.-'Mi 
Sc others, 4 Fuji 

V)-_ _ 

The lender upon 

a icfp»ndc>iiti.i 
bond in the ufual 
has no lUn 
or inteiert 
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with leprodme 
of t good; 
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In ufc amatif 
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(a) Vid. Appendix No. V.—(£) —Sup- 


premia 
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*•**’**• ***jtUi- pecunia traje&itia, perhaps becaufe the borrower was ufcd 
to take the money oh board with him in fpecie, in order 
to employ it in trade in the courfc of the voyage; 
for fuch was probably the original dcftination of fuch^ 
loans among the Romans, who exported very little from 
Rome, but fent money from thence to purchafe the mer- 
chandife which the confumption of that immenfe city 
demanded. The money thus lent was to be repaid, if the 
•voyage proved fortunate, with a ftipulated intercft, which 


was called periculi pretium, fometimes ufura marittma , or 
ufura nautica ; but upon this condition, that if the fhip 
Ihould be loft by the perils of the fea, in the courfc of 
the voyage propofed, the lender fhould lofe both principal 
and intercft. 

if the money wa» If the money was fpent in the place where it was 

h e wa» > no! hU jI'- * 9 nt J was not t' ecunia trajeflitia (a). But if it.was 

MMi'o trajcchua. laid out in the purchafe of goods, which were embarked 
at the rifle of the lender, then it retained its quality of 


Whether the 
Roman uauticum 
fetnus be materi* 
ally different 
from the modern 
bottomry. 


How bottomry 
differs from a 
Ample loan. 


pecunia trajeSlitia. So that, with the Romans, as with 
the moderns, it was of the eflbnce of this contract that 
the loan (hould be expofed to the perils of the fea, at the 
rifle of the lender. 

The author of Le Guidon (b) fays that there is but 
little refemblance between the centra# of bottomry, 
as it is in ufe in modern Europe, and the nauticum fams 
of the Romans. But, with all due deference for the 
learned author of that treatife, it feems to me that, upon 
an attentive comparifon of the one with the other, it will 
be found that they are ftill in principle the fame; and only 
differ in the forms which modern regulations have given 

to the contra# now in ufe. 

Bottomry differs materially from a Ample, loan. In 

a loan, the money is at the rifle of the borrower, and 
muft be paid at all events. Incendium are alieno non li - 
berat debitorem (c). But in bottomry, -the money is at 
the rifk of the lender during the voyage. Upon a loan. 


(a) Si eodem loco confumatur, non erst trajeSitia, ff. de ssaut. 
fan. i.— -(b) Ch, 18. art. i.<—(c) Cod. 1 . li, J! cert. pet. 
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underwriters upon the cargo, it is a contrafl of indemnity, 
and the latter have nothing to do with the freight . The 
owner of the fhip has a lien for his freight; but in the 
cafe of a lofs, really total, no freight is due. In the cafe 
of a lofs, total as between the infurer and infured, with 
falvage, the owner may either take the part faved or 
abandon; but in neither cafe can he throw the freight 
upon the underwriters ; becaufe they have not engaged 
to indemnify him againfl it, and have nothing to do 
with it.” 

In afiumpfit the plaintiff recovers damages according 
to the evidence pro tan to, and therefore he is not obliged 
to prove all the damages alledged in his declaration. 
Hence, though the plaintiff declare as for a total lofs, 
he may recover as for a partial lofs. —So, if he declare 
as for a total lofs of the entire thing infured, when in 
fa£t he was only owner of, or interefted in a part thereof, 
and the lofs be only partial, yet he fhall recover his pro* 
portion of fuch partial lofs to part. * 

Thus :—An infurancc was made on one fourth of a 
fhip \ and the infured declared exprcfsly as for a total lofs 
of the fhip j but the evidence only proved a partial lofs; 
nor was it attempted to prove a total one, the damage 
being fo fmall that it might'have been repaired for 50I. 
•—It was objected at the-trial, on the part of the de¬ 
fendant, that evidence of a partial lofs, was not fuffi- 
cient to maintain a declaration for .a total lofs , and it 
was fuggefted that the practice was contrary.—-A ver¬ 
dict, however, was taken as for a partial lofs, fubje& 
to thr.opinion of the court on the above queftion.—The 
court were clearly of opinion with the plaintiff.—Lord - 
Mansfield faid ;—“ I was fatisfied upon principles, pro¬ 
vided the practice did not interfere} but, having heard 
of no determination in fupport of the praflice alleged, 
the cafe muft ftand upon principles; and, upon principles, 
it is clear that the plaintiff may, upon this declaration, 
recover, as for a partial lofs. This is an a£tipn of 
ejfumpfit, which is a liberal aftion ; and the plaintiff may 
recover kjs than his declaration would fupport, though 

Hot wore. There' are two grounds of the plaintiff*s de- 

o claration 
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claration ; the policy, and the damage to the (hip. Whe* 
ther this be a total or a partial lofs, is a queftion that 
goes to the quantum of damages , not to the ground of the 
action. 1 he ground of the adlion is the fame, whether 
the lofs be total or partial \ both are perils .within the 
f policy. As to the defendant’s not coming prepared to 
defend a partial lofs * this, indeed, would be an objec¬ 
tion, if it were true : But the defendant does, in truth, 
come prepared to fliew, either that no damage had hap¬ 
pened at all j or, at lead, that damage Jiad not happened 
to the extent alleged.—Neither could the defendant have 
been hurt by a judgment by default; for the plaintilf 
could not have recovered upon the writ of enquiry, more 
damages than he could prove that he had actually fuf- 
fered. If this objc&iou were to prevail, it would in¬ 
troduce the addition of unneceffary counts in the decla¬ 
ration. In an ejectment for more, the plaintiff may re¬ 
cover lefs : It is every day’s pra&ice.”—Mr. Juftice De- 
nifon concurred, and faid;—“ In an action for damages, 
the plaintiff is to recover according to his proof, pro tanto ; 
but he is not obliged to prove all that he has alleged. 
If it had been an action of covenant for pulling down a 
houfe, might not the plaintiff be entitled to damages for 
pulling down a part of it ? This is no variance of the evi- 
depce. from the declaration. The evidence tends, in a 
certain degree, to the proof of what is alleged in the de¬ 
claration. Two counts would have been unneceffary.” 
Mifing v.Muriutt, $o, where the plaintiff was one of four part owners of 
a fhip» and each infured the freight without mentioning 
17 98. MS. that it was only a fare of the freight that he was in- 

One ef feverai terefted in. — The plaintiff in his declaration, dated his 

rtjYp ^"y'Tnfure intereft generally, and not as being an aliquot part of the 

ra'iy 'wi'thout 6 ” was 0 ty e & e£ i on the part of the defendant, that 

mentioning what the plaintiff (hould have alleged his intereft according 

theftiip* and he to the truth, and not in that general form. That the 
may declare ge- regifter of the Ihip, which was produced, was concluflve 

nerally, and re- ? , ^ f - S „ 

cover according evidence as to the perlons who were owners, and of 

to h» uitcieft, their refpedive (hares; and the regifter (hewed that the 
plaintiff was only owner of the fourth part.—Mr. Juftice 
$ull<r } who tried the caufe, held ? that this being an open 

policy 
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policy (a), the plaintiff might recover according to his 
intereil; and he had a vcrdift accordingly. 

So, if the plaintiff 1 prove a greater intefeft than he al¬ 
leged in his declaration, this (hall not preclude him from 
recovering to the extent of the intereft he has alleged. 

Thus, where the declaration Hated that the plaintiff 
was pofleffed of one third of the fhip infured } and it waS 
proved that he had purchafcdthe •whole at one period ; and 
there being no evidence to (hew that he had fince parted 
with any (hare of it, it was infilled that this was a va¬ 
riance.—But L-ord Mansfield held that this was fufficient 
evidence ; for, omne tnajus continet in fe minus , and over¬ 
ruled the objection. 

By the preamble to the fecond fc&ion of the ft at. 
19 G. II. c. 32, it appears that, before the palling of 
that a£l, if an obligor in any bottomry or refpondentia 
bond, or an infurer in any policy of infurance, became 
bankrupt before a lofs happened, it was made a queftion 
whether the infured in fuch policy, or the obligee in 
fuch bond, could be let in to prove his debt, or to re¬ 
ceive any dividend under the commiflion: But now, by 
that fe&ion, it is provided, ‘ That fuch obligee or infured 

* lhall be admitted to claim, and after the lofs or con- 

* tir.gency fhall have happened, to prove, his debt, and 

* to receive a dividend of the bankrupt’s eftate, in pro- 
‘ portion to the other creditors; and that the bankrupt 

* lhall be difeharged from the debt owing from him on 
f fuch bond or policy, in like manner as if fuch lofs or 
c contingency had happened, and the money had been 
f payable, before the ifluing of the commiflion.** 

As the words of the above preamble refer only to bot¬ 
tomry contrails, and infurances on (hips and goods on 
board, it became a doubt whether it extended to tnfur- 
pnees upon lives x though the- words of the ena&ing part are 
general; and it was fuppofed that the legiilature could 


fortiori If he 
prove a gi eater 
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P**t v. Robert, 
at N. P. after 
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This ftatute ex¬ 
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(a) Had it been a valued policy K if would have made, np.dif-. 
ference in this cafe; for the infurer may difpute the amount of 
the intereil of the infured if it be over-valued, m well in an 
f&ion upon a valued policy as upon an open one, 

pot 
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t 

not have had infurance upon lives in contemplation, be- 
caufe the rifle in fuch infurances may remain unfettled 
for many years But it has been determined that the 
general words of the enabling part are not, retrained by 
the preamble; and that it comprehends all infurances, and 
confcquenly infurances upon lives (a). 


Sed. VI. 


Of the Recovery back of Lojfes improperly paid. 


If an under- IT fometimes happens'that, after a lofs has been paid, 
K« pid the underwriter difeovers that there was fraud in the ori- 
ginal contract, or that there were circumftances attending 
was not appiized the lofs, which, if known at the time the lofs was claimed, 

»’n an”adtion7o W0U H have juftified. his refilling the demand. In fuch 
tecowrbackUic cafe, he may maintain an aflion againil the infured for 
^ f paw7 >l>r0J?Cr " money had and received to his ufe, to recover back 
the fum fo improperly demanded.—But if, at the time he 
paid the money, he knew, or might, upon enquiry, have 
been informed of the grounds upon which he could have 
refilled the claim, he cannot afterwards bring an action 
to recover it back *, for this would open a door to infi¬ 
nite litigation. A fortiori if the underwriter had paid 
the lofs under legal compulfion (£).—If, however, after 
the infured has recovered the lofs, by procefs of lawf 
\ the underwriter receive intelligence of the fraud, which, 
by no poflibility he could have known while the fuit was 
depending, he may, in that cafe, I conceive, maintain 
an aflion to recover back the money fo wrongfully ob¬ 
tained from him ( c )} for this would not be trying, in 
the new a£lion, any ground’of defence of which he might 
have availed himfelf in the firft. 


(a) R. Cox v. Liotard, B. R. Hil. 24 G. III. Doug. 166, n. 
Vid Pattifon v. Banks , Comp. 540 ; and Mace v. Cadtll, Comp. 
232.—(£) R. Marriott v. Hampton, 7 T. R. 269. Scmb. cont. 
Mofes v. Macfartane, % Bur. 1005. Vid. Livefay v. Ryder, 
E. a a. G. 3. B. R.—~(*) Vid. Pothisr, h. t. n. 14. 


END OF THE FIRST BOOK, 
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only the legal intereft can be referved: But upon bottomry,' 
anry intereft may be' legally referred which the parties 
agree upon. 

The analogy between this contract and that of infur- Analog be- 

. tween bottomry 

ance is much ftronger. In the one the lender, m the and iufunncc. 

other the infurer, is liable to the perils of the fea \ the 
one receives the marine intereft, the other the premium, 
as the price of the rifk, which varies in each according to 
the length and danger of the voyage. The lender and 
the infurer are, t in general, expofed to the fame perils, 
which have the fame commencement and end. Both are 
entitled to the benefit of falvage, and liable to general 
average. The marine intereft, like the premium of infur- 
ance, is not due, if no rifk be run, though this be pre¬ 
vented by the voluntary of the borrower. 

. But though thefe contrails thus far agree, they differ How thty differ 
eflentially in many rcfpc£ts. la bottomry, the lender 
furnifhes the borrower with the money to purchafe the ’ 
goods which are put in rifk j an infurer, on the con¬ 
trary, furnifhes nothing of the fubjeft matter of the in- 
furance.—The lender, in taking upon himfelf the riik of 
the goods, docs not contra& any obligation to the bor¬ 
rower *, a lofs by the perils of the fea does not make him 
a debtor to the borrower, but only prevents the bor¬ 
rower from becoming his debtor: Whereas," upon a 
lofs happening, the infurer becomes a debtor to the in- 
fured to the amount of fuch lofs, not exceeding the fum 
infured (a).—In cafe of fhipwreck, the lender, hy the 
general law, has a lien on the effe&s faved, to the ex¬ 
tent of the fum lent and the marine intereft, to the exclu - 
fion •/ the borrower \ whereas an infured has an intereft 
in the effe£fs faved, in common with the infurer % fo far as 
he was uninfured.—The lender is not liable for particular 
averageJ but the infurer is liable for this, unlefs he be 
exempt by exprefs ftipulation—By the claufe, free of 
average , infurers may be exempted from general average; 
but, in a cafe where the. lender is liable by law to gene- 


fa) Pethisr , b. t. 0^6. 

s 
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The uriljrv of 
thii contrail. 


Wot now much 
In life ia this 
country. 


Ir is qfbally ei¬ 
ther in the form 
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ral average, fuch a claufe would be, illegal and void (a). 
If the voyage be divilible into fevcral diftin& rifles, the 
premium of infurance may be apportioned to each, and 
there may be a return for fuch as have not bepn begun ; 
but, in bottomry, if the rift; be once commenced, and 
no lofs happen, the marine interefl mull be paid en¬ 
tice (J). 

This contrail is of great utility in a country where the 
perfons engaged in trade have not afufficient capital to carry 
on their foreign commerce, by inducing thofc unskilled 
in trade to embark their money in it ; rfnd thus r$ formed 
a fort of partnerfhip between the lender and the bor¬ 
rower, in which the one fupplics capital the other flcill 
and experience: The one takes upon himfclf the perils 
of the fea, and the other compenfates him hy a (hare of 
the profits of the adventure. But, except in this re- 
fpe&, this contract has no refemblancc to a regular part** 
ncrftiip, having in it no commuuity of capiiai, no com- 
•munity cf lofs(c). 

Formerly the practice of borrowing money on bot¬ 
tomry and refpondentia was more generd in this country 
than it is at prefent. The immenfe capitals now engaged 
in every .branch of commerce, render fuch loans un- 
necelTary i and moijcy is now feldom borrowed in this 
manner, but by the mafters of foreign fhips who put 
into our ports in need of pecuniary afliftance to refit, to 
pay their men, to purchafe provifions, See. Sometimes 
offers and others belonging to {hips engaged in long 
vpyages, who have the liberty of trading to a certain 
extent with the profpeft of great profit, but without 
capitals of their own to employ in fuch trade, take up 
money on refpondentia to make their inveftments: But 
even this, as I am informed, is now not very frequently 
done in this country. 

This contrail, which muft always be in writing, ia 
fbmetimes made i? the form of a deed poll, called 4 


(a) PothUr , h. t. n. 4 6 ; Valin on art. 16, h. t.; Emerig. 

t. a, p. 505.-( b ) Eijprig.t. a, p. 397.--( c ) Sav. Diet. 

hf t, Cafaregu dific. 7, n. a ; Emerig , t. 2, p. 594. 
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bill of bottomry, executed by the borrower (a), fome- 
ti rates in the form of a bond or obligation* with a pe¬ 
nalty (A). But whatever may be its form, it mull con¬ 
tain the names of the lender and the borrower* thofe of 
the Ihip and the mailer; the fum lent, with the ftipu- 
lated marine interell j the voyage propofed, with the 
duration of the rifle which the lender is to run : It mull 
(hew whether the money be lent on the (hip, or on goods 
on board* or on both; and every other ftipulation and 
agreement which the parties may think proper to intro¬ 
duce into the contrail (c). 

It is eflential to this contrail that the marine interell be 
exprefsly referved in it (d). Straccha (*), indeed, holds 
that, without this, the law would look upon the contrail 
only as a Ample loan, upon which die lender had gva- 
tuitdblly taken upon himfelf the perils of the fca. En\t~ 
rigort , however, holds (f) that this being a contrail 
founded in good faith, equity will lupply the omillions 
occafloned by miilake or inadvertence; and that* as 
the lender fubjeils himfelf to the perils of the fea, and the 
borrower reaps the fruits of the adventure, commutative 
juftice requires that the former Ihould receive, befule the 
legal in ter eft of his money, a fatisfailion for the rilk he 
he has run. 


The marine in- 
teieft muft be 
exprefUy referv¬ 
ed in it. 


Whether equity 
would fuppiy 
umiffiaa of 
this. 


(a) Vid. Append. NolVA -(A) Vid. Append. No. Vif: 

- - ( c ) Vid. Pothier , h. t. n. 30 ; Emerig. t. z, p. 402.-- 

(d) Pothier, h. t. n. 19.——.(*) Introd. n. 44. -(/) t. a, 

p. 406, 
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i 

CHAP n. 

Of the Parties to this Contract. 

* 

THE parties to the contrail of bottomry are the lender 
and the borrower. Of the former, it is fufficient to fay, 
that any perfon, who is in a capacity to contra£1, may lend 
money on bottomry. 

With refpelt to the borrower, every perfon who has a 
veiled aflignable property in a Ihip or cargo, may, by the 
general law of merchants, borrow money on bottomry 
or refpondentia thereon, to the -extent of his intereft. 
This contrail ftems originally to have arifen from the 
pra&ice of permitting the mailer of a Ihip, in a foreign 
country, to hypothecate the Ihip, in cafes of neceffity, 
in order to raife money to refit (<*). And it is effential 
to the fafety of the ihip and the fuccefs of the voyage, 
that the mailer, in the alfence of the owners, Ihould 
have this power, which is, indeed, by the marine law, 
implied in his appointment ( 5 ). 

But as the ojmers are prefumed to give entire autho¬ 
rity to the mailer, only in their abfcnce, and for fuch 
affairs as they cannot themfelves conveniently tranfacl, 
he is not in fall mailer till after he fets fail. Till then, 
he is fubjell to their orders, and they have tue power 
of difmilling him at pleafure; till then, therefore, he 
can tranfaH no beliefs of importance, but under theif 
immediate directions (c). Hence, if the mailer borrow 
money on bottomry in the place where the owners refute, 
without their exprefs authority, it can only affect his own 
in bereft on board. Tct, it is faid that if the money thus 
borrowed be beneficially employed in fupplying the ne- 
ceffities of the Ihip and in difeharge of the owners, they 
are liable for the money thus laid out (d). But this lia¬ 
bility mull be underftood as for money paid for their ufe, 
not upon the contrail of bottomry. 


(a) Vid. a Bl. Com. 45 ® * • ‘C^) Per Uoh, C. J. in Bernard 
▼. Bridgman, Hob. 12 .——(c Confolato del mare, ch. 236.— 
— [d) VinmiUy ad ff. de exercit. \ 4, p. 844. 
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Even in a foreign country, and in the abfence of the 
owners, the mafter cannot take up money on bottomry, 
for any debt of his own (r»), but only for the ufe of the 
{hip, in cafes of neceffity j and this mult appear in the 
written contra£l, otherwife the lender will neither have a 
lien on the fhip, nor 3n action againft the owners. The 
mafter in fuch cafe *would be alone liable, though it 
thould appear that the money was fpent in fupplying the 
neceffities of the (hip(^). Hence it would feem that 
originally the lender was bound to lee to the application of 
the money advanced by him, and that he was obliged to 
prove this, to entitle himfelfto recover againft the owners. 
But, as the law now (lands, if it appear that the money 
has been fairly and regularly lent to fupply the necclRties 
of the fhip, the mifapplication of it by the mafter will 
not affe£t the claim of the lender, who will have his ac¬ 
tion againft the owners, and his lien on the fhip, without 
proving that the money was pToperly applied. He has 
no reafon to miftruft the mafter, whom the owners have 
employed. But if he be an accomplice in any fraudulent 
mifapplication of the money, throwners may impeach the 
contrail upon that ground (c). 

In a former part of this work (</), it was {hewn that 
no Britijh fubjeih can legally trade with the enemies of 
the (late in time of war: and that therefore an infurance 
upon fuch trading is void. It was alfo {hewn that the 
infurance of the {hips and effects of the enemy lias, on 
feveral occafions, been prohibited by ilatute; and many 
arguments and authorities have been adduced to prove 
that, even at common law, fuch infurances are illegal. 
It is needlefs to repeat thofe arguments here, every one 
of which applies with equal, if not greater, force, to prove 
that thdending of money to die enemy upon bottomry is 
illegal, if not highly criminal. 


Even in n foreign 
country rite maf- 
ter can only tor- 
row money in 
cafe cf neceffity. 

And this null 
afppea- in the 
cun trad. 


But the lender 
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look to the due 
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toe money. 


Whether money 
imy he legally 
le t irn buitumrr 
to an enemy, «\ 
time of w.ar. 


(a) Molloy, b. 2, c. 2, § 4 Laws of Oler. art. I, 2*.— — 
(£) ff. de exercit. art. 7, Vinnius , ad id. Emtrig. t. a, p. 434. 
——fc) Loccen. 1 . 2, C. 6. n. 12. Emtrig. t. 2, p. 441.—— 
(</) Sup. 85. 
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Of the Thing hypothecated. 
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IT is a general rule that money may be lent on bot~ 
tomry or refpondentia, on whatever may be the fubjeft 
matter> of infurance. It may be lciit on the body, 
tackle, furniture, and provifions of the fhip, or upon 
aJJ, or any part of the cargo; or upon both fhip and 
cargo (it). 

But money may be borrowed on refpondentia without 
hypothecating any thing. The borrower mav, and fre-r 
dpiently does, take the money on board with him in 
fpecie, iir order that he may employ it in trade in the 
courfe of the voyage; which, as has been already ob- 
ferved (b) t was probably the original intention of fuefo 
loans. 

But it is of the eflcnce of this contract that the money 
lent, or fomething equivalent to it, be expofed to the 
perils of the fea, at the rifle of the lender. And the 
fame reafons of policy which forbid gaming infuTancca 
equally apply to wagers in the form of bottomry loans. 
If the borrower h^ve no efFedb on board; or having 
fome, he borrow much beyond their value, and agree, 
to pay high marine intereft, this will afford' a ftrong 
ground to fufpedt fraud, and that the voyage will have 
an unfortunate end. Cum capitaneus , ad cambium rccepe- 
rit longs majorem pecunia fummam quam fucrit rtf cum fupcf 
navi exfitiS) prsefumi debit ftnijlrum fuiife dolofum (d). 

Our legiflature long fince found it neccfl’ary tc reftraitt 
the mifehiefs refulting from this practice, and therefore 
by flat. 16 C. II. c. 6, rc-enadlcd and made perpetual 
by the flat. 22 C. II. c. u, § 12, after reciting that. 


(a) Pcthier , h. t. n. 9.-(£) Sup. 735,6.- e) CafaregUt 

dif. 6a, n. 7 ; Vid. Le Guidon , ch. 19, art. 10. 

11 Where*# 
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14 Whereas it often happeneth that matters and mariners 

of (hips having infured or taken upon bottomry, greater 
44 fums of money than the value of their adventure* do 
44 wilfully call away, burn, or otherwife deltroy the (hip 
44 under their charge, to the merchants and owners 
44 great lofs j” for the prevention thereof for the future, 
enadts, 4 That if any captain, matter, mariner, or other 
* officer belonging to any (hip, (hall wilfully caft away, 

4 burn, or otherwife deltroy the (hip unto which he be- 
4 longeth, or procure the fame to be done, be (hall fuffer 
‘ death as a felon.’ 

At Leghorn and fomc other parts of Italy , where Wafers, in »he 
gaming infuranccs arc tolerated, wagers in the form of 
bottomry contrails are alfo allowed (a ).—In France, it P p " ni,r «* > n 
was the wife policy of the framers of the famous ordi- Italy. P 
nance of i6&i, to prohibit all gaming and wagering upon They are prohj. 
the events of maritime adventure ; and therefore they did Lue<; 1,1 FraWft 
not only forbid all gaming infuranccs, but alfo all wagers 
in the form of bottomry contrails. It is therefore pro¬ 
vided (b) that, in cafe of lofs, the borrower upon goods 
(hall not be difeharged without proving that he had goods 
on board at the time of the lofs, on his own account, to 
the amount of the fum lent. 

In J England it was not unufunl, before the flat, to ThrT9t7.rrc.37, 

“ ' {5, (luedif rh ir, 

G. II. c. 37, for perfons to borrow money on the voyage, upon Kttfi India 
as it was called5 that is, where the borrower, having neyXni'oniyTe 
nothing, either in the (hip or cargo, which he could hy- !, * nt °^ the 
pothecate, took up money on his own perfonal credit, bond, wiu he- 
and on the credit .of his fureties, if he had any. The ^ Tender?** 
money thus borrowed was often taken on board, and 
ufually employed in fome commercial adventure depen¬ 
ding on the fuccefs of the voyage j and therefore this might 
generally* be confidercd as a legitimate loan upon refpon- 
dentia. But the fpirit of gaming having aisled itfelf of 
this form of contract to cover wagers, particularly in long 


(<r) Cafareps, dife. 14, 15.—— (b) Ord delamar. h t. art. 
5, 14; rid. Emcrig. t. a, p. 496, 500; Valin, on art. $, 14, 


h. t. 


* 4 


t 


voyages. 
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voyages, the flat. 19 G. II. c. 37, after prohibiting, 
infurances without intereft, declares (§ 5.), « That all 

* money lent on bottomry or at refpondentie, upon any 

* fhip or {hips belonging to any of his Majefty’s fubje&s, 

* bound to or from die Raft Indies, {hall be lent only on 

* the ibip, or upon the merchandizes on board, and {hall 

* be fo exprefied in the ondition of the bond 5 and the 

* benefit of falvage {ball be allowed to the lender, who 
« alope {hall have a right to make infurance on the money 

* fo lent; and in cafe it {hall appear thvtt the value of his 

* {hare in the fliip, or the efte&s on board, dees not 

* amount to the full fum or fums he has borrowed as 

* aforefaid, fuch borrower {hall be refponfible to the 

* lender for fo much of the money borrowed as he has 

* not laid out oa the fhip or merchandize laden thereon, 

* with lawful intereft for the fame, in the proportion the 

* money laid out {hall bear to the whole money lent, 

* notwithftanding the {hip or merchandize fliall be totally 

* loft/ 

It is fsid (a) that, as Eafi India voyages only are mentioned 
in this ad, and that as exprejfto unius eft exchfo alter:us , 
it follows that bottomry loans, where the borrower has 
nothing on board, may be legally made in all other cafes, 
as at common law, except in the cafes prohibited by the 
fiat. 7 G. I. c. 21, $ 2. (£). \ 

It is certainly not a little fingular that the fame legifla- 
ture which thought it ncceffary to prohibit fuch loans 
upon Eajt India voyages, fbould not have thought the 
fame prohibition equally neceflaTy in all other cafes. 

I cannot, however, admit the application of the maxim, 
exprefjio unius cjl exclufo alterius. If, indeed, the maxim 
Were, exclufto unius ef recognitio alterius , it might be more . 
applicable. But fuch a maxim would have the effect of 
proving, that a llatute which {hould be made to reft rain 
one particular abufc, would fan&ion all others of the fame 
nature s which is manifeftly abfurd. But, be this as it 


(a) Parl s 411.—— {h) Vid. iaf. 754. 


may. 
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may, fuch an inference is not fufficient to prove 
that a fpecies of gaining fo mifclucvous in its ten* 
dency, had ever been Sanctioned by the common law. 
Nothing (hort of a folemn decifion of one of the fu- 
preme courts of IVeJlminJler, could give to fuch doctrine 
the itamp of authority ; and I believe there has not yet 
been fuch a decifion. 

Many Britijh fubje£ts having, in the reign of George I., 
fitted out (hips and clandestinely traded to the Eajl Indies 
under colour, of foreign commilfions, the ftat. 7 G.I. 
c 21, $ 2, made to reftrain thefe praffices, and to protect 
the monopoly of the Eajl India company, among!! other 
regulations, declares, * That all contra£fs and agreements, 

* made or entered into by any of his majefty's fubje&s, 
f or any perfon or perfons in truft for them, for the loan 

* of any money by way of bottomry, on any (hip or (hips 

* in the fervice of foreigners, and bound to, or defigued 

* to trade in, the Eajl Indies , (hall be void.’ 

It is faid (a) that this a£l docs not mean to prevent 
the king’s fubjefls from lending money on bottomry on 
forcigns (hips, trading to their own fettlemcnts in the 
Eajl Indies ; and it mull be owned that, from the pre¬ 
amble to the a6d, it would feern that it had only in view 
to rellrain the illegal commerce of Britijh fubjetls with 
the Eitft Indies , without any reference to that of foreigners; 
yet the above claufe exprefsly, and in the moft un¬ 
qualified terms, reftrains the lending, of money un bot¬ 
tomry on any (hip or (hips in the fa vice of f oreigners (h). 
Whether a (hip, the property of Britijh fubje&s, fitted 
out by them, and laden with their merchandize, can be 
faid to be in the fr vice of foreigners , merely becaufe (lie 
is furnifhed with a co.nmiilion from a foreign (late, is a 
queftion upon which there has not yet been any judicial 
decifion. 

In the year 1789 an a&ion was brought in the court 
of Common Pleas on a refyondentia bond, executed by 
the defendant, an American, to fccurc payment for a 
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on forugn Eajl 
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S imnrr *,Cretn, 
I H. fil. 301. 
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(a) Pari, '41a.— —(l>) Vid. fup. 128. 
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cargo of goods (hipped by the plaintiff, a Britijb fubjeft 
at Calcutta , on board an American (hip, homeward bound, 
from Calcutta to Rhode IJland. The (hip had failed from 
England and landed a cargo of European goods in Bengal, 
previoufly to her taking in the cargo, on which the bond 
was given.—The defendant, being arretted on the bond, 
moved to be difeharged out of cuftody on entering a 
common appearance, on the ground that, fince the inde- 
pendence of the United States , an American (hip was a 
foreign fsip within the meaning of the above ftat. 7 G. I. 
c. 21, § 2.—The court difeharged the defendant.—Lord 
Loughborough faid,—“ We do not think it ncccffary upon 
this application, to give any decided opinion upon this 
aft i but it would be improper to hold the defendant in 
cuftcdy, if there appear a probable ground that the 
contract which is the foundation of the action is void. 
1 do not chufe to enter into the conftruftion of the fta- 
tute ; but I think it probable that, in its true meaning, 
it would reach all trading to the Eajl Indies for the pur- 
pofe of fending goods to other parts of the world, con¬ 
trary to the provifions of the company’s charter.” 

By the law of England , freight, as we have already 
(hewn (a), may be infured, and confequently it may be 
hypothecated upon a bottomry contract. 

In France the borrowing of money by the owners 
of a (hip, on freight not earned, is prohibited ( b ). The 
reafon, as Valin informs us (r), is, becaufe the lender 
would be at the mercy of the borrower, who would not 
much concern himfeif about freight, from which he 
could derive no' profit. But it is permitted to borrow 
money on freight, already earned; that is, where the* 
money borrowed is to be employed by the affreighter , in 
paying freight which he is bound to pay at all events. 
Freight, in that cafe, being an expence which the af^ 
freighter mud lofe if the (hip (hould be loft without 
completing her voyage, is a proper fubjeft of infur- 
ance, and confequently of a bottomry loan (d). Nor ir 


(a) Sup. b< I, c. 3, f. 6, p. 91.- (b) Ord. de la mar. h, 

t. art. 4.————(c) Valin on art. 4, h. t. {d) Vid. flip. 

91, 92. 


it 
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it permitted by the French lawvto borrow money on bot¬ 
tomry on the profits expe&ed upon goods, bccaufe profit 
is uncertain, and has no phyfical or fubilantial exiitence 
on board (a). 

Seamen may undoubtedly borrow money on any goods 
they may have on board j becaufe, as far as relates to fuch 
goods, they arc in the fame fituation as thofc of any other 
fhipper. As to their wages, the fame reafons of policy, 
drawn from the ncccfiity of interclling them in the pre- 
fervation of thd fliip, which prohibit their being infured, 
equally forbid their borrowing money on them (b). 

Whether money may be ient cm a fhip or goods al¬ 
ready expofed to the perils of the lea, is a queftion 
upon which fome learned men have differed .—Valin (r) 
holds, that it makes no difference whether the loan be 
made before the fhip’s departure or afterwards ; ‘ becaufe,’ 
fays he, * the preemption is, either that the money 

* lias been nlefully employed in the tilings put in riik, 

* or in paying what was due on that account/— E/wi- 
gon (</}, on the contrary, fuppol'es that the original idea 
of bottomry was, that the money borriJwed fhould be 
bellowed on the Ibip, or veiled in guods for exporta¬ 
tion ( e ); and that, upon this principle, this fpccics of 
loan has been permitted and encouraged : But that, as 
foon as the lliip frts fail the motive to this ceafesj and 
a loan, after the lhip’s departure, could not be faid to 
have purchased the goods already expofed to the perils 
of the fea.—This is plaufible, but Valin *s reafoningfeems 
the mod fatisfatSfcory. 


Sr a men may bor¬ 
row money on 
tin i r goods -on 
Hoatd; hut not 
on their wages. 


Wh-ther money 
may He lerf on 
a fhip or go da 
already in utk. 


(a) OrJ. de la mar. h. t. art. 4, Pothier , h. t. n. 14. Erne* 
rig. t. 2, p. 480. Vid. fup 94. V d. Bynk quxfl. jur priv. 
lib. 4, c. 5, in which he cites a decifion of the fenate of Rotter¬ 
dam, to (hew that lucrum quod fperatur , per leges nauticas njftcu- 

rari non pojfe. - \b) Emerig. t. 2, p 480.- (c] On a.i. 16, 

tit. de la f fie, tom. 1, p. 3., 6 . - ( d) Tom. 1, p 484.—■—. 

(e) Try edit’a eapecunta >Jlq”r t am mart ichilur :—.'eu lidendum 
an merces ex ea picunid camp r^ttc, in ed caufd b •heantur . »! 
inter fl, utrun etwn ipfe, pcriculo crdiLrit, navi gent; r. r r 
t^'ijediiiu jatuuijf * jf de naut.fee-■ l 
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Of what the lom 
may coafift* 


The principle 
upon which ma¬ 
rine inteieft it 
allowable. 


CHAf. IT. 

I 

Of the Principal, and marine IntereJ. 

TO cpnftitute this contrary ofte party mull lend 
the other a fum of money upon the ufual conditions. 
Not that this contract could only be ifaade upon a loan 
of money; for, as a loan, it may con fid, according to 
the Roman law, of all thofe things qua pondere } numero , 
et menfurd conjlant, et qua ufu confumuntur (nr). In prac¬ 
tice, however, fuch loans are fcarcely ever 4nade but 
in money ( h ). Emerigon , indeed, mentions an inftance 
of a loan of fix dozen of Morocco {kins, which were 
lent on rejpondentia , and a fecurity given for the fum 
at which they were valued, with marine intereft at cent, 
per cent. (c). 

Bottomry, as has been already obferved, differs 
from a fimplc loan in this, that, in the latter, the bor¬ 
rower takes the riik upon himfelf, and mult repay the 
money at all events; whereas the lender on bottomry 
takes on himfelf the riik arifing from the dangers of 
the fea, and is only to be repaid in the event of a fafe 
arrival. He may therefore legally ilipulate that, in the 
event of a fafe arrival, he {hall be paid, befide the 
fum lent, not only a compensation for the ufe of his 
money, but alfo the price of the riik* And as it is im- 
poffible to fix any rule by which this can be precifely 
ascertained, it mull in all cafes be fettled by the agreement 
of the parties (d). TrajeBitia pecunia , propter periculunt 
creditoris ; quamdiu navi gat navis infinitas ufuras recipere 
poteft (e). JuJlinian , however, after prohibiting the 
antcfima (which was one per cent . per month, or twelve 


(a) ff. 1. a. de rti. cred. § I.—— (1) Pothier, h. t. n. 8. 

— - (e) Emerig. t.a, p. 41a.— -{J) Vid. Pothier , h. t. n. a. 

. (c) Paul, fent. 3, zi, 14. 


per 
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per cent, per annum), in ordinary cafes, permitted it 
in this contra&, and forbid any higher intereft (a). 

—Such a rule might have been proper in a country 
where navigation was confined to mere coafting voy¬ 
ages, and where die principal difference between the 
rifk of one voyage and of another confided in the time in 
which each might be performed. Buf, in modern times, 
when commerce is carried on between countries the moft 
remote from each other, it would be impoilible to fix any 
precife ftandard by which the rate of marine intereft 
could be properly regulated. 

Thie marine intereft, therefore, however high or exor- Legality of*, 
bitant it may feem, cannot be deemed ufury, provided 
the money lent be bona fide put in rifk. Several attempts, 
however, have been made to call in queftion the legality 
of fuch contra&s; but, in every inftance, the courts, 
both of law and equity, have held that if the principal 
be bond fide put in rifk, the contrafft is legal, however 
high the marine intereft referved may be (A). —If, in. 
deed, the form of a bottomry or refpondentia loan be 
ufed as a cloak to an ufurious contract, there can be 
no doubt; but that it would be illegal and void. 

It is qf the e{fence of this contra^ that the fum lent ,r h ’• ®^v *£ 
be put in rifk} and it does not, in truth, become a bot- L.^bten*cont- 
tomry or refpondentia contrail, till the rifk commences. meneed- 
Therefore, by the Roman law, if the borrower had fpent 
the money on fhore, and did not expofe it to the perils 
of the fea, it was not deemed bottomry, but only a 
fimple lpan at common intereft (*). And. by the general if the rifle ht not 
law of merchants, at this day, the contrail of bottomry, contrTa" wfl’rbe! 
like that of infurance, is merely executory , till the rifk has ' 01,,e a r,m P le 
been commenced ; and the borrower, like the infured, though the bor- 
may, at his pleafure, by giving up the voyage propofed, 

* voyagto. 

T ■ — 1 1 ' " . . - ■ " ■■■■ " "■ 

(a) Cod. lib. 4, tit. 32,- de ufur. 26.— (A)- R. Sharpley 
v. Hurrell, Cro ■ J. 2.8; Per DodderiJge, J. in Roberts v. 7 >*. 
nayne , Cro. 3 . 508; R. in joy y. Kent, Hard. 418; R. in 
$0018* v. Gleen, t Sid. 27, I Lev. 54 ; Vid. Dandy v. Turner, 

I jEq. C*. Ab 37a I ft. £>t Guilder v. Depeifler, 1 Kern. 236 j 
R. Anon, a Ch. Ca. 30.—— (*; ff.de nnut. fun. 1. 


or 
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Of Bottomry and Refpondeniia. [B. II. 

or by not {hipping the goods on which the money was 
lent, prevent its ever taking effe&. For, however it may 
have happened, that the rifle was never commenced, it 
is fufficient that it has happened, to turn the contract 
into a Ample loan, at common intereft. The marine in- 
tereft can only be due in refpeft of the principal having 
been actually put in rilk; nothing elfe can give the 
lender a legal claim to it. And this is fo, even where the 
borrower covenants to perform the voyage mentioned in 
the contract within a limited time (4). / 

Therefore, where the borrower was bound, in confe¬ 
deration of 4001. the fum lent, to perform the voyage 
mentioned in the bond, within Ax months j and alfo, at 
the expiration of that time, to pay the 400 1 . and 40 1 . 
premium, in cafe the veflel arrived fafe ; and it happened 
that the (hip never failed on the voyage, whereby the 
bond became forfeited.—The borrower brought his bill 
in equity to be relieved; and it was there decreed, that, 
as there had been no hazard of loAng the principal, the 
lender muft give up the premium, and be content with 
his principal and ordinary interejt. 

To the Ample intereft payable, in fuch cafes, on the 
fum borrowed, Valin (£), by analogy to the practice in 
cafes of infurance, holds that one half per cent . upon 
the marine intereft, ought to be paid by the borrower 
who has failed in the contra&, in cafe the lender has 
infured his principal .—Emerigon (r) approves of this} 
but adds, that if the borrower be not in fault, it will be 
fufEcient to repay the fum lent, with the ordinary inte¬ 
reft. To me it feems but reafonable that the lender 
Ihould, in every fucli cafe, receive not only his principal 
and inteTeft, but alfo one half per cent, upon the marine 
intereft, and all charges of infurance. 

In general, as foon as the rilk ceafes-, ( difcujfo perietdo ) 
either by the {hip’s fafe arrival, the expiration of the 


(a) Pettier, h. t. n. 38, 39- ; Valin on art. 15, h.t.; Erne* 

rig. t.a r n.494— —{b) On art/15, h.t.-(*) Tern, a, 

J>. 49 6 » 

tcmj| 


7 
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term, or any other event, the jnarine j n tereft ceafes, and 
the debt becomes abfolute. From that time, if the bor¬ 
rower delay payment, it bears only ordinary intcreft (a). 

If the contract be for a certain number of months, 
either at a fpecific fum, or at fo much per month, and fo 
at that rate, for any longer time, net exceeding a fixed 
period 5 and the voyage be performed within the period 
firft limited, the marine intereft for the whole of that 
period, will neverthelefs be due : But if it exceed the 
latter period, th$ rifle of the lender will ceafe, aud the 
debt become abfolute, though the voyage (hould not be 
ended. Pojl diemprajlitutaniy et conditionem impletam, peri - 
culum ejfe creditors defmet (b). 

And this holds, even where the fhip has been prevented 
by inevitable accident from performing her voyage within 
the time limited.—As where money was lent on bot 
tomry, with a condition that if the (hip, which was 
bound to the h'.ojl Indies , (hould return to London within 
36 months, or if (he lhould not return within that time, 
and {hould not be taken or loft within that time, the 
money to be paid, &c. The jhip was detained at Surat 
in India, by an embargo laid by the Mogul, till after the 
36 months were elapfedy and in her return home was taken ; 
fo that the bond was forfeited. But there being no fault 
in the matter, and the voyage being thus delayed by in¬ 
evitable accident, the borrower brought his bill to be 
relieved againft the penalty of the bond. —But Lord liar - 
court y Ch. faid,—“ I cannot relieve in this cafe, againft 
the exprefs agreement of the parties.—If the lender has 
infured this money upon the (hip, the borrower (hall have 
the benefit of the infurance, upon allowing the lender 
the charges of the infurance, and paying him the money 
in tjprce months.” 

Etnerigon puts a cafe, where it is ftipulated that 12 per 
cent, (hall be paid for the firft fix months j and that this 
(hall be payable, though the Jhip Jbould be afterwards loji. 
yknd he feems to be of opinion that, if the (hip be loft 

—' i* >i1 " " " 1 * 1 ■ * . . . . '* * •———— 

(a) ff. de naut. fen. 4.-—— ( fup . 

after 
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after the fix months, the lender u not entitled to the 
fix months’ interest —-He fays, that if the borrower had 
remitted the intereft for the firft fix months, the lender 
might fairly receive it j but that, if he (hould not, from 
the profits of his trade, have been enabled to do this, 
he would be difeharged from all obligation (a ).—This 
diftin&ion is founded on principles much too vague and 
indefinite to be received as law. With us, the contract 
would not be uft rious, becaufe the fum lent would be 
put in hazard; and being legal, it would be binding upon 
the borrower, whatever might be the ultimate fuccefs of 
the adventure. In fuch a cafe, the firft fix months would 
be confidered as a diftin£l rifk. 

If, when the fea-riik is ended, the borrower delay 
payment, the common intereft begins to run, ipfo jure, 
without any demand. Difcujfopericulo tnajus Itgitimd ufurA 
non debebitur {b). But this intereft runs only on the prin¬ 
cipal, not on the marine intereft ; for this would be in¬ 
tereft upon intereft: Acctffio aectjjionis non eft (c). 


(a) Emerig. t. a, p. 518.— — (b)Jl de navi. fan. 4.——(v) 
tkier, h, t. n.^l.; Etrurig. t 3, p.414. 
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C H A P. V. 

Of the Perils or Rijks to which the Lender is liable . 

I T is *efiential to this contrad, not only that the it is fflential to 
money be lent on a Chip or goods, but likewife that |}" a! ' ^ tra if nrte ,, 
thefe be expofed to > the perils of the fea, at the rifk of the run tut ' 
lender} that is, that the repayment of the fum lent, and 
the marine intereft, (hall depend on the fafe arrival of the 
Hi ip or goods (a). The perils of the fea, in a large fenfe, 
comprehend all thofe accidents and misfortunes, to which 
fhips at fea are expofed, and which no human fore fight or 
precaution can avert or refill; Vis divina , qua pracaveri, 

(s' cui rejtfii, non potejl. This idea feems to be very fully The peril* are 
exprefled in the ufual terms of our bottomry and refpon- neatl y the f *" ne 

, • r\ i , . , , ■ , ;* . a* in infurance. 

dentia contracts j by which it is provided that, * if in 
* the courfe of the voyage , and within the time prefcribed t an 
* utter lofs of the Jhip , by fire t enemies , men of war, or any 
* other cafualties , jhall unavoidably happen / the bond lhali 
be void, and the borrower difeharged. So that the perils 
to which the lender is expofed, are nearly the fame as 
thofe to which the underwriters upon a policy of infu¬ 
rance are liable [b). 

Though a lofs by pirates is not ufually exprefled in a Jof* by pira«« 
bottomry or refpondentia feeuritics; yet this is a rifle th ® 

within the meaning of the words \ 'piracy being one of 
the cafualties to which Ihips at fea are liable (c). 


(a) Pctbier , h, t. n. 16, 38. -— ■(£) Vid. Le Guidon, ch. 18, 
art- a. Valin op art. 1 2, h. t. and bn art. 6 , tit. des qffurantes ; 

Pothier , h. t.*n. 26. Vid. fup. 487-(r) R. ( in Barton v. 

WoUifori, Comb. 56. But this was not a queftion upon a bot¬ 
tomry contra£1, as has been fuppofed. Pari 4a 1. It arofe in 
an aftion on a bill of lading, to which the defendant pleaded 
piracy; and upon demurrer to this plea, it was contended, that 
robbery is no more an excufe to a matter" of a (hip than to a 
common carrier: But the court held that piracy was an excufir 
in this cafe, being one of the dangers of the leu. 

' VOL. XX T 


But 
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Of bottomry and Rejpondentia . |B. It. 

But whatever may be the perils to which the lender is 
liable,—nothing fliert of a total lofs will difeharge the 
borrower. The obligation remains, however the goods 
may be damaged by the perils of the fea. Nor is there 
any deduction on account of fuch damage 5 for the lender 
is not bound to contribute to fimple average or parti¬ 
cular damage, unlefs by exprefs agreement. In this 
refpett, the lender on bottomry is in a better fuuation 
than an infurcr, who is obliged to indemnify the infured, 
to the extent of the fum infured, from all damage arifing 
from any of the perils infured againft/A capture, there¬ 
fore, to have the effedt of difeharging the borrower, muff 
be fuch a taking and detention as would amount to a 
total lofs in a cafe of infttrance : A mere temporary de¬ 
tention will rot difeharge the borrower, unlefs the voyage 
be thereby loft. 

Thus :—An adtion was brought on a bottomry bond, 
on a voyage from the Tagus to New York ; and the con¬ 
dition of the bond was, that if, upon the Ihip’s arrival at 
New Yoi-kj the defendant fhould pay the plaintiff the fum 
lent, with the ftipulated interefl •, or if tl*e {hip fhotild be 
loft, taken by the enemy, mifearry, or he "tail away, the 
bond to be Void, otherwife to remain in force.—The de¬ 
fendant pleaded, I ft, Non ef factum \ adly, that the (hip 
did not arrive fafe at New York ; 3d])', that the {hip 
was captured by the cnemy.—Iffue was joined upon the 
two firft pleas j and to the third the plaintiff replied re¬ 
capture. Iffue being joined on this replication, it ap¬ 
peared upon the trial, that the {hip was taken on her 
paffage to New York , detained for a month, and plun¬ 
dered of her ftores $ that {he was then retaken by an 
Englijh privateer, and carried into Halifax j where the 
court of admiralty decreed that {he fhould be reftored to 
the original • owners, on payment of falvagc, which was 
raifed by fale of part of the cargo; that after a con- 
fiderable repair there, (he failed for New York , where 
fhe arrived with the remainder of her cargo, and earned 
her 1 freight: That the {hip and freight were then worth 
the fum mentioned in the bond; but not wotth that 

4 fum. 



The Rijks. 


f}h. V.] 


turn, arid the ium laid 6vi- in repairs.—'There was a ver¬ 
dict for the plaintiff, and the court, upon a motion for 
a new trial, determined that the verdi# was right, and 
the plaintiff entitled to recover.—Lord Mansfield^ in 
delivering the opinion of the court, faid;—“ It is clear 
'that, by the law of England, upon a bottomry contra#, 
there is neither average nor falvage. It has been coil- 
tended on the part of the defendant, that this cafe is 
within the faving words, that in cafe of lofs by capture , 
the bond fhould. be Void j and that here was a capture 
and detention for a month. But, upoh confidcrationi 
we are all of opinion, that a taking, within this con¬ 
dition, does not mean a temporary taking, which is only 
an obflrudfion which may laft for a day, it muft be fuch 
a taking as, between infurcr and infured, would amount 
to a total lofs. But this was not fuch a capture. The 
voyage was not loft i for the fliip arrived at her port of 
deftination and earned her freight: And, as freight de¬ 
pends on the fafety of the fliip, fnc muft have arrivedfafe 
to have earned her freight. Either way there muft be a 
hardfhip ; blit the law allows no average or falvage In bot¬ 
tomry bonds.*’ 

No lofs will have the effeft bf avoiding the contra#, 
or difeharging the borrower, but a total lofs proceeding 
from the perils of the fea, during the voyage, and within 
the time fpecificd in the contra#. Creditor Jubit peri - 
culum navigationis in cajtbus fbrtuitis tantum (a). But no 
lofs {hall be reputed to have arifen from the perils of the 
fea, which arofe from 'the internal defe# of the thing 
hypothecated. As Where a fliip is not fea-worthy, and 
perifhes from age, rottennefs, or other fuch caufe *, or 
where goods perifh df themfclves, liquors run out through 
the defe# of the cafks; dry goods heat and ferment by 
length of tithe (b), &c. Valin (r) feems to condemn. 


■■■■--‘ 1 "— .g- ■ ■ ... *- - -r- ■. 

(a) Roccus 'de naVib. n. 51 — [b) Ordde la mar. h. t. art. 1 2 

Emerig. t. 2, p. 509. Potfjier ■> h. t. n.34,—~(*) On art, 12, 

h. t. 

as 
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as illegal, any claufe by which the lender is made liable 
for lofs occafioned by the internal defeft of the tiling: 
But Emerigon (a) holds, that the lender may, by exprefs 
ftiptilation, make himfclf liable for fuch lofles, provided 
the caufe did not exift before the {hip’s departure. 

He u not Haile The a£l of the owners of the (hip, of the mailer, 
owil-rsoi mafler of the borrower, is not a peril at the rifk of the 


of the (hip. 


Nor for a lofs by 
finuggling, ini- 
1 he wa> privy 
to II. 


If the thip do 
not fail on the 


lender. Quia fufeipit in fe pcriculum navigationh , fufeipit 
periculum fortuna , non culpa (b). As if the voyage be 
changed by order of the owners of tfye Chip; or if a lofs 
happen by the barratry of the mailer, or by the mif- 
conduft of the merchant; this will not difeharge the 
borrower. Si infortunium vel naufragium t ex culpa debt - 
tdris procejferity tunc creditor non tenetur dc periculo et datnno 
in quod incurritur % ex culpa vehentis aut alterius (r). This 
is the general rule; but, by exprefs llipulation, the lender 
may be made liable for every lofs not occafioned by the 
a& of the borower (d). 

If the Ihip be forfeited, or the goods confi(cated, for 
fmuggling, in which the lender had no concern, he is 
not liable for the lofs; for this does not arife from the 
perils of the fea, but from the impatient avarice and 
lawlefs temerity of the borrower. Non ex marina tempef 
tatis diferimine, fed ex pracipiti avaritia, et incivili debitoris 
audacid (e).—Yet it is faid, that if the lender were privy, 
and confenting to the contraband trade in which the 
money was to be employed, he IhaJl be liable for the lofs. 
Si feientey et confentiente illo fiat, confenfusjus facit (f). —In 
England if the money were lent to be employed in a trade 
prohibited by law ; the contra£l would be abfolutely void j 
and the fum lent could never be recovered from the bor¬ 
rower, even though no lofs had happened (g). 

The lender, like an infurer, is only anfwerable for 


(a) Tom. a, p. 509. - (b) ff. denant . fan. - (c) Roccus 

de navib. n. 51. - (d) Vid. Emerig. t. 2, p. 510. - (e) ff. 

dt naut-fen. 3. - (/ ) Kuricke, tit, 6* p. ^62. Vid. VaR* 1 

on art. 12, li. t^—— (^) Vid. fup. book 1, ch, 3, § r, 2. 

lofles 
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lofles which happen within the time and place of the 
rifk, as fpecified in the contra&. Therefore, if the (hip, 
without necdEty, deviate from the voyage defcribed in 
the bond, the lender will not be liable, any more than an 
infurer, to any lofs that may afterwards happen (a). Upon 
this point I would refer the reader to the fubjeft of devia¬ 
tion, in cafes of infurance (£), the do&rinc of which is 
equally applicable to the prefent fubje£L 

Our courts, ljoth of law and equity, have adopted the 
fame principle in feveral inftances. 

Thus:—The plaintiff lent 500 1 . upon the hull of a 
fhip, and the defendant covenanted to pay, if the fhip 
went from Lomkn to Bantam , and returned from thence 
directly to London t within 12 months, 550 1 .; if from 
London to Bantam , and from thence to China or For mo fa 9 
and returned to London within 24.months, 650 1 .; and 
if fhe returned not within 24 months, then to pay 51. 
per month above the 6501., till 36 months; and if flic 
returned not within 36 months, then to pay 710I. unlcfs 
it could be proved that the fhip was loft within the 36 
months.—The fhip went from London to Bantam^ and 
from thence to Surat and other parts, and fo returned 
to Bantam ; and in her voyage from Bantam to London , 
was loft within 36 months.— In an action upon the bond ; 
after a feries of long and intricate pleadings, the above 
fads appeared upon demurrer.—The court inclined to 
think, that, by reafon of the deviation in going to Sttrat 9 
the plaintiff was dileharged from the rifk, and therefore 
entitled to recover; and after time taken to deliberate,. 
they adjudged accordingly (r). 

So, where, to an aflion upon a bottomry bond, the 
defendant pleaded, that the fhip.went from London to 
Barbadoesj fine deviatione 9 and afterwards, on her return 
from Barbadoes towards London 9 fhe was loft in viagio 

(a) Pothicr 9 h. t. n. 18. Emerig. t. 2. p.522.-— 

(Jb) Sup. 183.——(f) Vi 4 - Anon. 1 Eq. Ca. Abr. 372. % Ch. 
Ca. *30. 

' T 3 predtflo. 


voyage delcrib- 
ed, or deviate 
without nctrf- 
firv, the tender 
wit! be dif- 
charged from 
the rilk. 


tv,?, n v.m/dj, 
Si in. 15 s, 

A (hip is loft 
after a wilful de- 
viati >n, the 
lend r is n^t 

liable. 


Willi amt v.’ 

Stftiman , Situ . 
34 S 5 He/r’i Rep. 
rifi. S. C. 

If the (hip be 
prelTcd into the 
King’s fervice, 
this will txcufe a 
deviation • but if 
the borrower 
allege a devia¬ 
tion, this muft 
be explicitly de¬ 
nied. 
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prediRo. The plaintiff replied, that the {hip, in her re¬ 
turn, went from Barbadoes to Jamaica j and that after a 
ftay there, £he failed from Jamaica for London , and was 
loft } and fo (hews a deviation ; The defendant rejoined, 
that Ihe was prefled into the King’s fervice, and fo was 
compelled to go to Jamaica , which is the deviation pleaded 
by the plaintiff j abfque hoc , that {he deviated after {he 
was prefled. Upon demurrer to this rejoinder, the plain¬ 
tiff had judgment.—The court held {hat the plea of the 
defendant was not good j for he alleged that the {hip 
went from London to Barbadoes , without deviation, and 
that, in her return from Barbadoes to London , {he was loft 
in the voyage aforefaid 5 but did not {hew, without deviation, 
And as the condition was fo in exprefs words, the de¬ 
fendant ought to have {hewn exprefsly that he had per¬ 
formed it according to the words. 

Changing the So where money is lent on goods, on board a certain 
fhip» the lender is only confidered as liable for the rifle 
f h der * thC on g°°ds while they are on board that (hip ; and 
* ‘ if they he removed to another fhip, without neceflity^ 

the lender wil{ be difeharged (a). —But if the change be 
occafioned by any ncceflity, he will ftill continue liable. 
As if the firfl fhip be preffed into the king’s fervice, or 
be declared unnavigable, &c.j the borrower may load 
{he goods on board another vefTel at the rilk of the lender, 
and the increafe of freight, &c. will be a general ave¬ 
rage, tQ which the lender will be liable [b ). 

Duration of the Money is generally lent for the whole voyage 
f .‘&’ outward an,d homeward •, o{ for either feparately; or 

for a limited time. The contraft ufually Specifies the 
commencement and end of the rifk ; and any misfortune 
happening before or after, is at the rifk of the bor¬ 
rower (f). If the voyage be deferibed in the bond ; but 

, 1 ■■ -— . 1 ■ T 1 . . — 

(a) Pothier t h.t. n. 18 ; Emerig. t. 2, p. 524 -(J) Erne* 

rig. ut fup. Vid. fup. book x. cb.y, § 2.-(r}*Vid. Valin K 

on art. 13, h. t. Emerig. t. 2, p. 514. 

, the 
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jhe time of the commencement and end of the rifle be 
not fpecified, the rifk, as to the Ihip, ihail commence 
from the time ihe fets fail, and continue till flie anchors 
in fafety at her port of deftination; and, as to goods, 
from the time they are flapped, till they are fafely 
landed (.»). 

When the loan upon goods is both for the outward 
and homeward voyages, the lender continues liable to 
the rifle during.the homeward voyage <?n the goods, by 
which thofe have been replaced on which the money was 
lent ( b)„ 


(a) Vid. fup. bpok r ? ch. 7, $ 5. 


(£) Pothicr, h. t. n. 34, 


T 4 
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CHAP. VI. 


Whether the Lender be liable to general Average . 


By the generST 
lave of mer¬ 
chants, the lender 
is liaMr to gene¬ 
ral « jct age. 


The nature of 
the contrail 
feems to icqutre 
this. 


^T'HERE is this difference between infurance and bot- 
A tomry, that an infurer, unlefs he ftipulate to be free 
©f particular average, is always liable' to that charge } 
whereas a lender is not liable to it, unlefs by exprefs fti- 
pulation ; But, by the general law of merchants, in cafe 
of grofs or general average, the lender fhall contribute to 
difcharge the borrower (a) ; The reafon of this difference 
is, that particular average in no degree contributes to the 
fafety of the fhip j whereas it is to thofe facrifices which 
are the fubjedft of general average, that the lender owes 
the prefervation of his money, which, without fuch fa- 
crificcs, would be loft with the fhip ( i ). 

Foreign writers even hold that a ftipulation on the 
part of the lender, to be free of general average, would 
be abfolutely void, as being inconfiftent with the nature 
of the contraft, contrary to good policy, and injurious 
to the interefts of the lender himfelf, who muft lofe all, 


if the fhip be loft (c). Indeed the nature and obje£V of 
bottomry contrails, feem, of themfelves, to require that 


(a) ‘ L'argent a profit n eft eontribuable en aucune avarie, 
« referee (pi aux rachapts , eompoftlions, et jets faits pour la fal- 

• vation du total, et pour le foulagement ou I'evafion , des dangers' 
Xf Guidon, ch 19, art. 5.— ' Ce qui eft fort jufte ,’ fays Chirac ^ 
in his commentary on this pafTage, ‘ ajin que ceiie grojfe ufure 

• paffe au paroiffe , Penfatfo vel cequamentum periculi, comme dit 
Du Moulin, fur la loi, periculi pretium. Dig. de nautico fae* 
« pore, en fan traite, Contract. ufur. quxft. 3. de trajedlitiis. L'ar- 

* gent a profit ne charge pas le navire mais I'affccte par hypotheque , 
f laqutUe ne Jubftfte que par la falvatum d’kduy ; c'tftpour quoy il eft 

* raifonnable que la dite hypotheque contribue a ce qui (oneerne la con- 

• fervation du total, ou defon fujet, Ut omnium'in tributione far- 

* ciatur quod pro omnibus datum eft.* Vid. Pothier , b. t. n. 42, 

47.- (X) Emerig. t. 2, p. 505. —— (c) Confulton this point 

Valin, 00 art. 16, h. t. j Pothm, fk 4$ ; Emerig. t. 2, p. 505. 

9 
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the lender fhall be liable for general average. The Bor-* 
rower generally takes up the money becaufe he has not 
a capital of his own upon which he can 'carry on his 
trade. Knowing that it would be impoflible for him to 
repay the fum borrowed, but in the event of a fortunate 
return, he means to run no rilk, and agrees to part With 
a large (hare of his profits, to be free from all perfonal 
refpon Ability. But if he ihould be held liable to general 
average, then, by taking up money in this way, he mull en¬ 
gage in a game of hazard, perhaps without being aware 
of his danger, in whicK he may eventually be ruined. 

It has been faid, however, by a very diflinguifhed Whether by tiw 
judge, that , (t by the law 0/* England, there is neither average 
nor Jalvage upon bottomry contrails («)” And this do&rine, 
fo far as it relates to average, has been fince adopted by 
another noble perfon, no lefs eminent for his learning 
and abilities ( b ). I have anxioufly fought, however, but 
fought in vain, to find any decided cafe, or authority 
in the law, which could warrant this do£trine.—I cannot 
agree with a learned writer (c) on this fubje« 3 t, that the 
ftat. 19 G. II. c.37, § 5 (</), which provides that the 
benefit of falvage ihall be allowed to the lender, on Eajl 
India voyages conclufively proves that there was neither 
average nor falvage upon bottomry contra&s at common 
law.—I never could look upon that a& as having intro¬ 
duced any new principle into the law either of iufurance 
or bottomry contra&s. Qn the contrary, it feems to me, 
after the beft confederation I have been able to give the 
fubje£t, that it merely reftored them to their original 
and only proper ufe,'from which a fpirit of gaming had been 
fuffered to pervert them. I cannot even admit that, be¬ 
caufe the ftatutc gives the benefit of falvage to the lender 
upon Eajl India voyages, therefore he was not entitled to 
this at common law. As well might it be faid, that be- 
paufe the infurance of enemy’s property, in time of war, 

— ■ ■■■■■ ■ » . ■■ r l . n r—y r— t * - ■ . . - 

1. 

(a) Per Lord Mansfield , in Joyce v. JFiUiam/on, fup. 754. 

(b) Per Lord Kenyon at N. P. in Walpoles. Ewer* inf^da.- 
(*) Pari, 423.- id) Sup. 138. 


•has 




If the in Cured 
upo.' .» M'pon- 
deni a interclt on 
a firoign (hip he 
ebli; ed to con¬ 
tribute to u gene¬ 
ral aver-g*, the 
underwriters will 
be luble. 


}t*a/poU v. F.-w.r, 
at N. P. afterTr. 
17 * 9 ' 


The decifion of 
a foreign cnuit 
of competent 
ji^rifdiAion is 
the l>e{| evidence 
to (hew what the 
law of the coun¬ 
try is. 
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has been occafionally prohibited by ftatute, therefore the 
infurance of enemy’s property is a legal contra£l at 
common law (a ).—But even admitting the inference, that 
becaufe the ftatute gives the benefit offalvage to the lender 
upon Eajl India voyages, therefore he was not entitled to 
this at common law ; does it from thence follow that he 
was not liable to general average at common law? The 
ftatute no where mentions general average. 

But whatever may be the true rule of law which 
ought to prevail on this fubject, it has* been determined, 
that if an infurance be made in England upon a re¬ 
fpondentia interclt upon a foreign fiip , and it appear that 
the lender is liable by the law of the country to which 
the fhip belongs, to contribute to a general average; 
the underwriters upon the policy will be liable for fuch 
contribution. 

Thus:—Where a refpondentia loan on a Danijh fhip and 
goods was infured in England , and an average lofs was 
fuftained upon the goods to the amount of 61 . 15 s. per 
cent, to which the holder of the refpondentia bond was 
obliged to contribute. He brought his a£fcion.againft the 
Englijh underwriters to recover the amount of this con* 
tribution.—Lord Kenyon , who tried the caufe, faid,— 
(t By the. law of England\ a. lender upon refpondentia is 
not liable to average Ioffes; but is entitled to receive 
the whole fum advanced, provided the fliip and cargo ar¬ 
rive at the port of deftination. The plaintiff contends that 
as, by the law of Denmark , fuch lenders are bound to 
contribute to average Ioffes, according to the amount of 
their intereft, the infurer here mult anfwer to them. 
The Danijb conful has proved that he received a judgment 
of the court of Copenhagen , the decretal part of which 
proves, the law of Denmark to be as the plaintiff has 
ftated it. The opinions of feveral men of eminence in 
that country have been offered on each fide: But I rejeft 
them, becaufe the folemn decifion of a court of compe¬ 
tent jurifdiftion is of much greater weight than the 


(a) S,ee this fifty eft fully confide rad, fup. hook 1, ch. a, § 

opinions 
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opinions of advocates, however eminent, or even the ex¬ 
trajudicial opinions of the pioft able judges. It feems as 
if, in this cafe, the underwriters were bound by the law 
of the country, to which the cqntra& relates/’—-The jury 
found ’J, verdidt for the plaintiff (a). 


(a) Vid. the cafe of Newman v. Cazalet, Be#wes lex mere. 
349, where an irjfured had been obliged by the judgment of a 
foreign court to pay a larger average contribution than by the 
law of England could have been demanded, but it appeared to 
have been cuitomary in adj ufting Ioffes to allow the whole of 
fuch contributions ; Mr. Juftice Bullet at N. P. ruled that if the 
i*fage were clearly proved, it ought to govern. 
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The flat. 19 G. 2. 

«■ 37* gives the 
benefit of fat vagc 
to tent) rson Fuji 
India voyages. 


Whether the 
lender on other 
voyages be enti¬ 
tled to the fame 
benefit. 


CHAP. vir. 

Whether the Lender be entitled to the Benefit of 

Salv age. 

T HE provHionof the flat. 19 G. II. c. 37, which gives 
the benefit of falvage to lenders op bottomry and 
refpo:uie::t;a > bch:g 1 cm lined to Eaft Itidia voyages, it 
may be proper hove to 'V-june, whether, before that a&, 
the lender, upon any voyage, w.io entitled to the benefit 
of falvage. 

By the general law of merchar.ir, the" event .upon 
which the borrower is difeharged, is ihe JoLd iofs of the 
fliip or goods upon which the money is lent j provided 
this happen by the perils mentioned in the contract. 
Though the borrower is bound to pay the fum lent and 
the marine intered, in cafe the fliip or goods on which 
the money is lent arrive at the port of deftinalion, how¬ 
ever damaged or reduced in value by the perils of the 
fea; yet if part (hould be captured or loft, the bor¬ 
rower is only bound to pay in proportion to what re¬ 
mains (a).—Thus, if 1000 1 . be lent on goods, the half 
of which are loft, the reft faved, the lender will lofe 
5001. of his principal, and the borrower will pay the 
remaining 5001. with the marine intereft upon that fum. 
If the fliip be loft, but the goods, on which the money 
was lent are all faved, the contrail will remain in force, 
and the borrower will be liable, provided another fliip 
can be procured to convey the goods to the place of their 
deftination. But the charge of the other vcfiel will be 
at the expence of the lender, and if no other can be 
procured, the borrower will be difeharged on accounting 
to the lender for die proceeds of the goods fayed. 


(a) Pothier, h- t. n. 47.1 Valin, art. xi> 14, 17, h. t. 
Emerig. t. 2, p. 453. Confult on this point Bynh. quajl.jur. 
prtv. lib. 3, c. 16. 

But, 
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But, by the law of England, according to the opinions Lwd 
of Lord Mansfield and Lord Kenyon, which we have al- »£ ui<W 
ready had occafion to refer to (a), there is neither average 
norfalvage upon bottomry contrails: It muft be admitted, how¬ 
ever, that, without the benefit of falvage, this contract 
muft partake greatly of the nature of a wager, even when 
the money is lent upon goods on board of equal value. 

If there be a total lofs of the {hip the lender lofcs all, 
though all the goods are favcd. 


( a) Sup. 7 61. 


As to the infurance of bqttomry and refpondentia loans, 
vkl. fup. 117, 317. 

As to the remedy of the lender, where the borrower becomes 
bankrupt, before the rijk is ended, and the lender entitled to 
repayment, vid. fup. 73 r * 


END QF THE SECOND BOOK. 
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BOOK THE THIRfl. 

Of Infurance upon Lives, 

The fubjeCt of this book may Be diflributed under the 
following heads $ 

I 

I. Of the Nature of this Contract. 

II. Of the Warranty of the Age apd Health of thi 

Life Vfared. 

III. Of the Interefl of the infvtrei. 

IV. Of the Rif’s. 

c tt a k i. 

Of the Nature (f this Confrafi. 

defined. r J~flE infurance of a life is a contrail whereby the in- 

furer, iri confidcration of a certain premium, either 
in a grofs fum, or periodical payments, undertakes to 
pay the perfon for whofe benefit the infurance is made, a 
flipdlatcd fum, or an annuity equivalent, upon the death 
of the perfon whofe life is infured, •whenever this Jkall 
happehy if the infurance be for the whole life* or, in cafe 
this Jhall happen within a certain period , if the infurance be 
for a limited time. 

fatuity of it. The precarious dependence of a numerous family upon 
the life of a fingle perlbn, naturally fuggefts the idea of 
feeking fome protection againft a calamity, which fooner 
or later mult befal them ; and this, probably, fuggefted 
the firft idea of infurances upon lives, as an expedient 
by which a pecuniary indemnity, at leaft, might be fc- 
cured to the fufferers fufficicnt to refeue them from the 
poverty and diftrefs which othfcrwife awaited them. 

Upon this principle refts the utility of infurances upoii 
lives. Perfons hiving incomes determinable Upon their 
oivn lives, or the lives of others, arifing from landed 
property* from p^bfeiTionS, from church livings, from 

public 
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public employments, penfions, annuities, &9- by paying 
fuch an annual premium as they can fpare from their 
prefent neceffitica, may fecure to their widows, their chil¬ 
dren, or other dependants, an adequate Aim of money, or 
an equivalent annuity, payable upon their deaths. By 
fuch infurances, alio, may th£ fines to be paid upon the 
renewal of leafes, or upon the defeent of copyholds, be 
provided for. So, where a perfon, having only a life in¬ 
come, wants to borrow money, but can only give his 
own perfonal fecurity for it \ he may, by infuring his life, 
fecure to the lender the repayment of his money, though 
he Ihould die before he is enabled to difeharge the 
debt (a). 

Thefe confidcrations induced the bifliop of Oxford and 
feveral other benevolent perfons in the reign of Queen 
Ann, to apply for the charter by which the corporation, 
called the Amicable Society, was eltablilhed j to enable per¬ 
fons to fubferibe a part of their incomes, in order that 
the reprefentative of each fubferiber fliould, upon his 
death, receive fuch a fum as the funds of the corporation 
would enable them to pay, upon the feveral deaths hap¬ 
pening in each year* 

But as the benefits of this fociety were confined to a 
limited number of fubferibers, and thofe only for fmall 
fums, feveral other corporations and companies upon 
more extenfive plans have been eftablifhed,—The Royal 
Exchange and London AJfuranee companies obtained char¬ 
ters from king George I. to enable them to make infur¬ 
ances upon fives. The Society for Equitable AJfurances on 
lives and furvivorlhips, was eftablilhed in the year 1762, 
by deed inrolled in the court of King’s Bench at IVcJl- 
mnjler, in which every perfon who infures becomes a 
member, participating in the profit and lofs of the fociety. 
The fuccefs attending this eftablilhment has given rife to 
many other inftitutions of the fame nature, in the country 
as well as in the mettopolis $ but all greatly inferior to 
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Edablifhmcnf of 
the different 
companies fer 
the infurance pf 
lives. 

Amcalle Society, 


Royal Exclang* 
and London Af- 
furance comfa- 
nirs. 

Fjuilallt Af- 
Jut amt. 


(a) Vid. inf. ch. 3. 


the 
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the Equitable Ajfurance y in the extent of tfieir dealings, and 
the magnitude of their funds. 

We are not informed at what time this fpecies of in- 
furance was firft introduced into this country; probably 
becaufe it came into ufe by flow and imperceptible de¬ 
grees. Roecus (a) has. taken fome pains to prove that 
infurances upon lives are legal contradls. Yet in mod of 
the dates of Europe fuch infurances have been prohibited 
by poGtive law. In this country, however, fuch contra£U 
have been repeatedly fan&ioned by leg illative authority, 
and indeed the legality of them is now indifputable. 
Perhaps it might favour too much of national partiality 
to affert that in this country alone can infurances upon 
lives be fafely tolerated. In France , they have always 
been deemed illegal (b), and they are exprefsly prohibited 
by the ordinance of 1681 (r), becaufe, fay the French 
wiiters, it is an offence againd public decency to fet a 
price upon the life of a man, particularly the life of a free¬ 
man, which is above all valuation {d) j thus glofling over, 
with a fine fentiment, a motive of policy which could 
not be mentioned without conveying an infinuation to the 
difereait of the national chara&er. 


(a) De ajfecur. n. 74.- (b) Lt Guidon, ch. 16, art. 5. 

——(c) Tit. des afforancet, ait. 10.—— (d) Valin, on art. 10. 
tit. des ajfurances . Vid. fup. 215 } Poih'ur, tit. des ajfurdnctt, 
a. 127. 
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CHAP. n. 

Of the Warranty of the Age and Health of the Life 

infured* 

IT Is generally, a condition, or warranty, in an infurance 
upon a life, either inferted in the pol.icy, or contained in 
a declaration or agreement (igned by the infured, that the 
perfon whofe life is meant to be infured has not any dis¬ 
order which tends to the ihortening of life; that he has, 
or has not, had the fmall pox; and that his age docs 
not exceed a certain period *, that this declaration (hall 
be the bafis of the contra# between the infurers and the 
infured ; and that if any untrue averipcnt be contained 
therein, the contra# (hall be void, and all money paid on 
account of the infurance forfeited# 

As this declaration is to be taken as part of the written 
contract (a), amounting to a warranty, it behoves every 
perfon who makes an infurance upon a life, to be very 
circumfpe# in afeertaining the truth of the allegations 
contained in it; becaufe upon that the validity of the 
contra# muft depend. 

By the warranty that the perfon, whofe life is to be 
infured, * has no diferder which tends to the Jhortening of life/ 
is not to be underftood that he is perfectly free from the 
feeds of all difordcr. The warranty is fufficiently true 
if he be in a reafonably good ftate of health, and, that 
. his life may be infured on the common terms, for a per¬ 
fon' of his age and condition: And the following cafe 
will (hew, that though he labours under a particular 
infirmity, yet, if it can be (hewn that this had no 


(a) See the cafe of Routledgt v. Bvrrcll t inf. book 4, c. 4. 
VOL. n. u tendency 


The declaration 
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infured. 


A warranty that 
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tendency to fhorteii life, and that, in fa£t, it did not,-m 
any degree, contribute to Jiis death,the .warranty is fuf- 
ficiently true. * 

ThusAn infuftnice was made on ‘the life of Sir * 
James Rofs for one year from Oftobet 1755) ta Oflober 
1760; laarrantedjn good, health at the time, if .making the 
policy. —In an atlion on this policy, it appeared upon, the 
trial, that Sif James had received a wound at the battle 
of La Feldt, in the year 1747, in his loins, which had 
occafioned a partial relaxation or palfy, fo that he could 
not retain his urine or faces , and which was not men¬ 
tioned to the infurer. Sir James died of a malignant 
fever within the time of the infurance. All the phyfi- 
cians and furgeons who were examined for the plaintiff, 
fwore that the wound had no fort of connexion with 
the fever ; and that the want of retention was not a dif- 
order which fhortened life s but be might, notwithftand- 
ing that, have lived to the common age of man; and 
the furgeons who opened him faid that his inteflines 
were all found. One phyfician, who was examined for 
the defendant faid, that the want of retention was pa¬ 
ralytic $ but being afked to explain, he faid it was only 
a local palfy, arifing from the wound, but did not affedt 
life: But, on the whole, he did not look upon him 
is a good life.—Lord Mansfield , who tried the caufc, 
in fumming up the evidence to the jury, faid •,—“ No 
queftion of fraud can exifl in this cafe. When a man 
fhakes an infurance upon a life generally, without any 
warranty of the ftate of the life infured, the infurers 
take all the ri(k, unlefs fome fraud be committed by 
the perfon infuring, either by fupprejfmg fome circumm 
fiances, which he knew , or by alleging what was falfe? 
But if the infured knew no more than the infurer, 
4ie latter takes the rilk. Wherever there is a warranty, 
it mnft, at all events, be proved that the party was a 
■ !:ich makes the queftion on a warranty 
than on fraud. Here there was a War- 
t is proved that there was no reprefentation 
. the flute or the life,nor any queftion afked 
12 about 



Ch. II.] Warranty of Health . 7/* 

about it: Nor was it neceffary. Where an infurance 
is upon a reprefentation, every material circumftance 
fhould be mentioned; fuch as age, way of life. See. 

'But where there is a warranty, then, nothing need be 
told; but it mult, in general, be proved, if litigated, 
that the life wax, in faSl, a good one: And fo it may be, 
though he had a particular infirmity. The only queftion is, 
whether he was in a rtafinaby good Jhte of health , and 
1 fuch a life as ought to be infuredon common terms ."—The 
jury, upon this' diredtion, without going out of court, 
found a verdidt for the plaintiff. 

So, where an infurance was made on the life of Sir jr : u, v . PmV, 
Simeon Stuart , from the i ft of April 1779, to ift of 

April 1780, and during the life of Eliza Edglev Ewer. —:- , 

The policy contained a warranty that Sir Simeon was »y this warumy 
about 57 years of age, and in good health when the pr-y^w^u- 
policy was underwritten, and that Mrs. Ewer was about hirdwitufpoims 

1 • an(jriamj)s,fiom 

78 years of age. Two queflions were intended to have *iuicmhi> vfihe 
been made; ift. As to the plaintifFs intereft ; 2dly- B< " ir ' 

On the warranty of health. The former was dif- 
pofed of by the plaintiffs proving a judgment debt.— 

As to the latter, it appeared in evidence that though 
Sir Simeon was troubled with fpafrns and cramps, from 
violent fits of the gout, he was in as good a fiate of 
health when that policy was underwritten, as he had 
enjoyed for a long time before. It was alfo proved by 
the broker who effcdUd the policy, that the underwriters 
were told that Sir Simeon wis f'ubjedl to the gout.— 

Dodlor Heberdin , and other gentlemen of the faculty 
proved that fpafms and convulfions were fymptoms in¬ 
cident to the gout —Lord Mansfield, who tried the 
caufe, faid j—“ The imperfection of language is fuch, 
that we have not words for every different idea; ami 
the real intention of the parties mull be found out^y 
the fubjedt matter. By the prefent policy^ t^e ( Ji(e, 
is warranted, to fome of the underwriters in health ; to 
pthers, in good health ; and yet there was no difference, 
in point of fadt: Such a warranty can never mean, that 
§ ,man has not in him the feeds of fome difsrder. We 

u 2 are 




If thrre be no 
warranty, the 
infurer takes the 
rifle, upon him* 
feif. 


Stack}in v. Si- 
wan, .it N. P. 
Hil. Vac. 1779. 
tark. 4J7. 
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are all born with the feeds of mortality in us. A 
roan, fubjeft to the gout , is a life capable of being in¬ 
fured (a), if he has no ficknefs at the time, to make 
it <an unequal contract.’’—There was a terdift for the 
plaintiff 1 . 

When there is no warranty the infurer takes the rifk 
upon himfelf, whatever may be the ftate of health of the 
perfon whofe life is infured, unlefs there be fome fraudu¬ 
lent mifreprefentation or concealment. 

Thus:—An infurance was made on the life of Drury 
Sheppey , from the ift of April 1777> to the ill of April 
1778.—In an a ft ion on the policy, the queftion was, as 
to the refprefentation of Sheppey'$ health, at the time the 
policy was effected. The intereft in the life was a debt 
of 900I. due from Sheppey to the plaintiff. It appeared 
that Sheppey , who had a ‘place in the cuftom houfe of 
Ireland , went to the fouth of France , for the benefit of 
his health, or to avoid his creditors, and there died within 
the time limited in the policy. The broker who ef¬ 
fected the policy, told the underwriters, that the gentle¬ 
man for whom he aftetl would not warrant any thing 
but from the account he (the broker) had received , he be¬ 
lieved it to be a good life. —Lord Mansfield , who tried the 
caufe, faid ;— u As to the intereft, this policy may be 
confidered as a collateral fecurity for the debt due to the 
plaintiff*. When there is no warranty, the underwriter 
runs the rifk of its being a good life or not. If there 
be a concealment of any knowledge of the ftate of the 
life, it is a fraud. It is a ruje that every fubfequent 
underwriter gives credit to the reprefentation made to 
the firft (b) •, and it is allowed that any fubfequent un¬ 
derwriter may give in evidence a mifreprefentation to the 


(a) It is now a pra&ice,' in mofl of the offices for infurancea 
upon lives, to require that, in the propofal for every infurance, 
it fhall be ftated, whether the perfon, whofe life is to be infured, 
has ever been affiifted with the gout.—— (l) Vid. fup. b. 1, 
1.10, § I* 


firft. 
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firft. The broker here does not pretend to any know* 
ledge of his own, but fpeaks from information ( a ). There 
is no fraud in him.—The jury found a verdidl for the 
plaintiff. 


' (a) It is not Hated, in the above note, from what informs* 
tion he fpoke; but if it had appeared that he fpoke without 
any information on the fubjeft, this, I concave would have been 
a mifreprefentation that would have avoided the contrad. Vid, 
fup. . b. i, c. io, § i. 


w 3 
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CHAP. III. 

Of the Interejl of the Infured in the Life infured* 


Ne«e(T'ty of pro* 
ktbiti g iiifur- 
antfs upon live*, 
without iutoreit. 


By 14 G. Ill, 
c. 48, any in¬ 
furance made on 
any life,or other 
event, wherein . 
the infured (half 
have no intereft, 
Hull be void. • 


‘"pHE fpirit or gaming, which is always ready to infi- 
* nuate itfelf into every tranfa&ion, and to afiume the 
form of every contrail:, which depends upon uncertain 
events, long fince availed itfelf of infurance upon lives, 
as affording abundant opportunities for fpeculating upon 
chances. Wagers came to be daily made upon the dura* 
tion of men’s lives, in the form of infurances, by per- 
fons who were neither conne&ed with the parties, nor 
in any manner interefted in the duration of their lives; 
nor did the infurers much concern themfelves to know 
upon what intereft, or for what reafon, fuch infurances 
were made. Such pra&ices were big with mifehiefs of 
various deferiptions *, nor is it probable that even the 
lives, thus prefumptuoufly infured, were always free from 
danger. The evil, however, at length became apparent 
to the legillature : But it being admitted, that infurances 
upon lives, under proper re drift ions, might, in many 
inftances, be highly beneficial to the public, it was deter¬ 
mined, that fuch infurances ought not to be abolifhcd, 
but only regulated. 

Therefore, by ftat. 14 G. III. c. 48, $ 1., it is en- 
ailed, f That no infurance iliall be made by any perfon 

* or perfons, bodies politic or corporate, on the life or 

* lives of any perfon or perfons, or on any other event or 

* events •whatfeever (a), wherein the perfon or perfons, for 

s whofe 


(a) The title, of this ftatute is, * An -aft for. regulating 

* infurances upon lives, and for. prohibiting all fuch infurances, 

* except in cafes whete the perfons infuring fhall have an in- 

% ,■ * tereft 
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» wkofe u(e or benefit, or on whofe account, fuchr po- 
« licy or policies (hall be made, Jhall have no intereft , or 

* by way of gaming or wagering: And that every infurance 
' made contrary to the time intent and meaning of this 
< ad, (hall be null and void to all intents and purpo(fes 

* whatfoever.’ 

And (by § 2 ), it is further ena&ed, * That it (hall And the ntme 

* not be lawful to make any policy or policies on the tercfted in the 

* life or lives of any.perfon pt perfons or other event or feVte'dTntKepo- 

* events; without inferting in fucli policy or policies, l‘ c y- 
, the name or names of the perfon or- perfons interefted 

‘ therein, or for what ufe, benefit, or on whofe account, 

« fuch policy is fo made or underwrote.’ 

And (by § 3,) it is further enu&ed, * That in all And ,he • n<ur * < * 

« cafes, where the mlured hath an intereft in fuch life more than the 

* or lives, event or events, no greater funi (hall be re- 4r value 

• *1/* 1 m f 1 of tin inter® ft. 

* covered, or received from the mfurer or miurers, than 

* the amount or value of the intereil of the infured in 

* fuch life or lives, or other event or events. 


The fourth fe&ion contains a provifo that this ad 
(hall not extend to infurances bond fide made on (hips or 
goods. 

Very few queftions have arifen upon the intereft of 
the infured, in the life infured.—A bond fide creditor has 
undoubtedly an intereft in the life of his debtor, at leaft 
where he lias only the perfonal fccurity of the debtor j 
and it has been holden by a great authority, that this in¬ 
tereft is infurable within the ftatute. ■ 


This a£t tat to 
extend fo marine 
infurance 1. 


A creditorfc«» an 
infurable intereft 
in the life of hi* 
debtor. 


* t ere ft in the life or death of the perfons infured.*—From this 
title it would feem, that the framers of this bill originally intended 
to confine the operation of it to infurances upon lives only. But 
the wprds, * or any other event or events whatfoever, introduced 
not only into the ena&ing parts, but alfo into the preamble, 
plainly (hew that the legiflature meant, tliat the regulations of 
this ad (hould extend to every fpecies of infurance, except ma¬ 
rine infurances ; to which, by the provifo in the 4th fedion, it 
js declared that it (hall not extend.—Accordingly, in the cafe of 
Roebuck v. Hammerton, Cowp. 737, the court held that a policy 
upon the fex of the chevalier D'Eon was a wagering policy, and 
void by this ad. 


Thus: 
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Antlerf»n v.Etfie, 
>t V. P. B. R. 
HU. 1795. 

JW 430. 


Whether thil 
ought not to be 
con Ai^ed to the 
cafe 4 rhc:e, by 
the death of the 
debtor, the cre¬ 
ditor rouft lufe 
his debt. 
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Thus:—An infurance was made on the life of Lord 

* 

'Netubavtn, from the ift of December 1752, to the lit of 
December 1793.—In an a&ion on the policy, the only quef. 
tion was, as to the plaintiff’s intereft in die life infuTdd, 
which, it was contended, was not fufficient to take this 
cafe otlt of the above ftatute. It appeared in evidence, 
that Lord Nrwhaven was indebted to the plaintiff and a 
Wit. Mitcbett t in a large fum of money 3 part of which debt 
had been affigned by them to another perfon j the remain¬ 
der being more than the amount of the/fum infured, was, 
upon a fettlement of accounts between the'plaintff and 
Mitchell , agreed by them to remain to the account of 
Mitchell only.—Lord Kenyon, who tried the caufe, was of 
opinion, that this debt was a fufficient intereft. He faid 
it was lingular that this queftion had never been dire&ly 
decided before ; that a creditor had certainly an intereft 
in the life of his debtor, becaufe the means by which he 
was to be fatisfied might materially depend upon it j and 
that, at all events, the death muft, in all cafes, in fome 
degree, leffen the fecurity.—The jury found a verdi£t for 
the plaintiff. 

From the above note of this cafe, though it feems to 
be a defective one, it may reafonably be fuppofed that 
the plaintiff had only Lord Newhaven's perfonal fecu¬ 
rity for the debt, and that with him died all hopes of re¬ 
payment from his eftate. Upon this ground I think there 
could be no doubt but that the creditor had an infurable 
intereft in Lord Newhaven's life, to the amount of the debt. 
But Lord Kenyon is ftated to have faid, that, * At all 
*« events , the death rnufi, in all cafes , in fome degree , leffen 
« the Jecurity .”—As an ab ft raft propofition,this is, in ge¬ 
neral, true. But it cannot be inferred from this, that 
his lordlhip meant to lay it down as law, that every 
creditor, however h s debt may be fecured, has an in¬ 
ferable intereft in the life of his debtor, to the amount of 
the debt. Lord. Mansfield, in the cafe of Stackpool v. 
Simon (a), fays that a policy may be conlidered as a col- 


(<*•) Sup‘. 77'a. 


lateral 
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lateral fecurity for the debf due to the infured.—And 
yet it would feem that, even where the creditor, has only 
the perfonal fecurity of the debtor to rely.ppon for re¬ 
payment, the iufurer, before he pays the fum infured, 
might, perhaps, have a right .to call upon thq 4 infured, .to 
(hew, that nothing could be recovered from the eftate of 
the deceafed debtor. Where the debt is amply and 
latisfa&orily fccured by mortgage or otherwife, the cre¬ 
ditor can have but the ftiadow of an intereft in the life 
of the debtor. *But,' by the third fetlion of die above 
a&, it is declared, that * No greater fum Jhall be recovered 
‘ from the infurer than the amount or value of the intercjl 
‘ of the infured in the life infured .’—Now, what can be 
the amount or value of the intereft of the creditor, in the 
cafe put ?■—Surely nothing that a jury could eftimate. 

Since the former imprellxon of this \i^»rk a cafe has been 
determined in the court of King’s Bench, which ftrongly 
exemplifies and confirms this do&rine. 

The plaintiffs, who were coachmakers in Long Acre , rtoJ/aU Sc othei* 
on the 39th of November 1803, effe&ed an infurancc with 
the Pelican life infurancc company, on the life of the late 7^. * 

Right Honourable William Pitt for 500 1 . for feven years if a f, er the death 
at an annual premium of 15 1 . 15 s. — In an adbion on the yfa debtor whofe 
policy, the plaintiffs averred that, “ at the time of muling i* creditor^ 

“ the infurancc , and from thence until the death of Mr. Pitt y {^ r £ r ^g* t ^ 

u they were interejied in his life to the amount of the fum itu. policy, the 

“ infured.” —Upon the trial it appeared that Mr. Pir/ t at adtion'vJdihc*" 0 

the time of the execution of the policy, and from thence 

to the time of his death, was indebted to the plaintiffs in 

more than 500 1 . and died infolvent; and that, after his 

death, and before the commencement of the fuit, the 

executors of Mr. Pitt paid to the plaintiffs, out of the 

money granted by parliament for the difeharge of his 

debts, *xro9 1. 11 $. 6 d. in full for the debt due to them 

from Mr. Pitt. —The court determined that the plaintiffs 

were not entitled to recover.—They held that this infu* 

ranee, like every other to which the law gives effe&, is, 

in its nature, a contract of indemnity, as diftinguifhed 

froma wager; that the intereft which the plaintiffs had in 

the life of Mr. fitt was that of creditors, in a cafe 

ft where 
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where the probability of payment depended on the con¬ 
tinuance of his life, and die indemnity fought by the in- 
furance was againft the lofs that might refult front his 
death ; that the a&ion was therefore founded on a fup- 

pofed damnification of the plaintiffs, occasioned by his 

> * 

death, and exifling at the time of the aEtion brought \ and 
therefore if, before the a£tion brought, the damages occa¬ 
fioned by hip death were prevented by payment of his 
debt, the ground of the a&ion was taken aw^y. 

No creditor has an infurable intereft in the life of his. 
debtor, unlefs the debt be incurred upon a good and legal 
conftderation ; and, therefore, the holder of a note given 
for money won at play, has not an infurable intereft in 
the life of the maker of the note. 

As where a policy was effefled on the life of James 
Ruffell , from tlh firft of June 1784 to the firft of June 
1 785.—By a memorandum at the foot of the policy 
it was declared, that it Vas intended to cover the fum 
of 5,0001. due from Rujftll to the plaintiff, for which he 
had given his note, payable in one year from the 14th of 
May 17 84.—Two objeftions were made on the part of the 
defendant} ift. That part of the confideration for the 
note, was money won at play; 2clly, That Ruffell y at the 
time he gave the note, was an infant.—Mr. J aft ice Buller , 
who tried the caufc, nonfuited the plaintiff, upon the 
ground that part of the confideration for the note, being 
for a gaming tranfadion, there was a want of intereft 
in the plaintiff. But as to the obje&ion of the infancy 
of Ruffell > he faid the intereft was contingent; for 
Ruffell might or might not have avoided the note} and 
he doubted much whether, till fo avoided, the note muft 
not be taken, as agaiuft a third perfon, to be the note 
of a perfon of full age *, and the maker of the note only 
could take the objection. 

A trufi.ee may infure for the benefit of the cefluy que 
trufl .—As where an infurance was made on the life of 
one Holden , from the 17th of Augufl 1790, to the 17th 
of Augufl 1791* and during the life of the plaintiff. 
Holden had granted an annuity to the plaintiff’s late 

brother 
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brother, whidh annuity he had bequeathed to perfons not 
parties to this infurance, having made the plaintiff ex¬ 
ecutor of his will, and dire&ed him to make infurance. 
—In an a&ion on thi6 policy, brought by the executor, 
it was obje&ed that, as the annuity was not deviled to him 
by the grantee, he had no inferable intereft in the life of 
Holden the grantor.—But Lord Kenyon thought this a fef- 
ficient intereft in the executor to fupport the aftion,- 
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CHAP. IV. 


Of the Rifs in Infurances upon Lives, 


A tof*. upon this 
-xmtradt, mull 
ihn/i be total. 


The ufual ex- 
ccptioni. 


To make the in* 
furer liable, not 
merely the tai/fe 
of the death, but 
„lhe death itfelf 
(null appear to 
have happened 
foritkin tkt tme 
limited. 


A S, by the terms of this contra&, the entire fum in* 
fured is to be paid upon the happening of one (ingle 
event, which cannot partially happen, and by the hap¬ 
pening of which, the infured mud fuffer all the injury 
againft which he meant to be prote&ed by the infurance, 
the lofs mud always be total, and never can be partial. 

The different infurance companies annex to the contra& 
certain conditions or exceptions. 

The Royal Exchange AJfurance declares every infurance 
made by a perfon on his own life to be void, if the per- 
fon, whofe life is infured, (hall depart the limits of Eu¬ 
rope, (hall die upon the feas, or enter into any military or 
naval fervice whatsoever, without the previous confent of 
the company; or (hall die by fuicide, duelling, or the 
hand of juftice. 

Where the infurance is made by a perfon, on the life of 
another , death “ by filicide, dutlling , or the hand of juftice” 
is not excepted. 

The Weflminjler Society adopts the fame exceptions. 
The Equitable Infurance , and the Pelican Infurance , adopt 
the fame exceptions, only]omitting the word duelling , even 
where the party infures his own life. 

We have already feen that, in the cafe of marine infu¬ 
rances, not only the caufe of the lofs, but the lofs itfelf, 
mud appear to have happened during the continuance of 
the rifk ( a ). The fame principle applies to infurances 
upon lives. And therefore, if a man's life be infured for 
a year, and fohie (hort time before the expiration of the 


(a) R, Loclyer v. Ojjley, I T. R. 25*, fup. 263, 533. 

» 

term, 
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term, he receive a mortal wound, of which he dies after 
the year, the infurer would not be liable (a). 

But where it is uncertain whether the death happened. 
within the time limited, 'this is a queilion of fa& that 
muft.be left to the defcifion of a jury. 

Thus: An infurance was made on the life of L. Mac- 
Jeane Efq. from the jcth of January 1772 to the 30th of 
January 1778. In an a&ion on the policy it appeared, 
that, about the 28th of November 1777, he failed from 
the Cape of Good Hope, in the Swallow floop of war 5 
which (hip, not being afterwards heard of, was fuppofed 
to have been loft in a ftorm off the Weftern IJlands .—The 
queftion was, whether Macleane died before the 30th of 
January 1778. To eftabliih the affirmative of that quef¬ 
tion, the plaintiff called witnefles to prove the (hip’s de¬ 
parture from the Cape with Macleane ; and feveral cap¬ 
tains fwore that they failed the fame day j that the Swallow 
muft have been as forward in her courfe as they were on 
the 13th or 14th of January, the period of a moft violent 
ftorm, in which (lie probably was loft ; and that the Swal¬ 
low was much fmaller than their vcffels, which, with dif¬ 
ficulty, weathered the ftorm.—Lord Manjield, who tried 
the caufe, left it to the jury to fay, whether, under 9II 
the circumftances, they thought the evidence fufficicnt 
to convince them that Macleane died before the time li¬ 
mited in the policy j adding, that if they thought it fo 
doubtful as not to be able to form an opinion, the de¬ 
fendant ought to have their verdi£L—They found for the 
plaintiff. 

A queftion which has often puzzled lawyers, namely; 
whether a period of time, to commence from the day of 
the date , was inclufive or exclufive of that day, occurred 
in an a£tion upon a policy upon the life of Sir Robert 
Howard, for one year, from the day of the date thereof- 
which was the 3d day of September 1697. Sir Robert 
died on the 3d of September 1698, at one o’clock in the 


(a) Per Wtlles , J. in delivering the opinion of the court iu 
Lockytr v. Qffisy, X T. &• 254. 


fSl 
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morning. 
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morning.—Lord - C. J. Holt held that, from the day of the 
date excludes the ||ay; but from the date includes it} and 
therefore, the day of the date being excluded in this cafe, 
the infurer was held liable (0). 


Aeifoni why fo 
few litigated 
q ik ft ions have 
arifen in infu- 
rancea upon 
live*. 


1 I have now gone through all that feettied to be ma¬ 
terial upon the fubje& of infurances upon lives 1 from 
which it appears that many of the principles which go¬ 
vern marine infuTances are alfo applicable to this con¬ 
tract. Confidering the great multiplicity of infurances 
which have of late years been made upon lives, the num¬ 
ber of litigated cafes that have arifen upon them is ex¬ 
tremely fmall* One principal reafon is, that the happen¬ 
ing of the event infured againft is always a fa£t of eafy 
proof, which can fcarcely ever afford any fubjefl of dis¬ 
pute: Another is the great difficulty of praCtifing any 
fraud in fuch infurances: But to no caufe is this fortu¬ 
nate circumftance more to be aferibed than to the honour. 


( a ) See the cafe of Pugh v. the Dnke of Leedt, Coiop. 714, 
in which, after great deliberation, it was held that the words 
from the date, and from the day of the date, mean the fame thing; 
that they are taken to be either inclufive, or exdufive, accord¬ 
ing to the .context, and fubjefk matter j and that either mean- ' 
ing (hall be adopted which (hall moil: effe&ually fupport, not 
defeat, the intention of the parties.—This may be a very good 
rule, in the cafes to which it applies: But it would have been 
of no ufe in the deciiion of the cafe above cited ; becaufe the 
intention of the parties, in that cafe, could only be collected 
from the policy; and whether they meant to include, or ex¬ 
clude, the day of the date, depended, on the grammatical con- 
ftruttton of the words contained in it. If, therefore, fuch a cafe 
were again to occur, it muft be decided whether the day of the 
date fhould be excluded or included ; and then, perhaps. Lord 
Holt’* opinion might be thought the beft authority upon - that 
point —Such a queflion, however, is not again likely to arife; 
bccaufe it is now the ufual practice to mention the day both of 
the commencement and end of the policy, and to declare both 
to be inclufive. 

integrity, 
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integrity* and liberality of the federal companies engaged 
in this branch of infurance. 

As to return of premium* no queftion upon that fubje& 
has ever yet* as far as I have been able to learn* occurred in 
any cafe of infurance upon lives. If fuch a quellion (hould 
arife, it muft be governed by the fame principles which 
( prevail upon that fubje& in marine infurances. Thefe will 
be found under the proper head in the firft book («)• 
Indeed Lord Mansfield, on two occafions* exemplified 
his do£trine, upon the fubjeft of return of premium, by 
(hewing their application to the cafe of an infurance upon 
a life (b). 


With refpeft to the claim which the infured upon a 
life (hall have upon the eftate of an infurer become bank¬ 
rupt during the continuance of the life infured * this has 
been determined to he the fame as in the cafe of marine 
infurances (c). 


(a) See book x, ch. 15, j 2.- (h) See his judgment ia 

Bermon v. W00dh ridge, fup.662, and in Tyne v. Fletcher, fup. 659. 
i .See the cafe of Cox v. Liotard, Doug. 166, n. fup. 732. 
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END OF THE THIRD BOOK. 
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BOOK THE FOURTH. 

Of Infurance againft Fire . 

'yy’E aw now arrived at die fourth and laft branch of 
our fubjeft, which may be moft conveniently 
treated under the followings heads 

I. Of the Nature of this Contrast. 

II. Of the Interejl of the Infured . 

III. Of the Ri/k which the Infurers engage to run . 

IV. Of the Alignment, of the Policy. 

V. Of the Proof of Lofs. • 

CHAP. I. 

Of the Nature of this Contrast. 

BY this contrail the infurcr, in confidcration of a cer¬ 
tain premium received by him, either in a grofs fum, or 
by annual payments, undertakes to indemnify the infured 
againft all lofs or damage which he may fuftain in his 
houfes or other buildings, flock, goods, and merchan¬ 
dize, by fire, during a limited period of time. 

I have not been able to afeertain the period of die intro- 
du&ion of infurance againft fire into this country. But it 
has certainly been in ufe here confiderably more than a 
century. Of late years, notwithflanding a very heavy 
ilamp duty impofed upon thefe infurances, they have been 
brought into very general, I might almoft fay univerfal, 
ufe, in this country; particularly in London and other 
cities and large towns; 

I do not find, however, that this fpecies of infurance is 
much in ufe in other countries. It was not till the year 
1754 that it came into ufe at Paris . In that year, one of 
the companies inftituted there for marine infurances, ob¬ 
tained from the government permillion to make infurances 
againft fire. But they have never, as Pglhitr informs us, 

become 
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become general even at Paris (i). In Holland , though 
infurance ngainft fire is not altogether unknown, few 
people feek its prote&ion j perhaps beCaufe in that coun¬ 
try they can rely fo much ofi their own caution, that they 
think it unnecefl»ry to pay for any greater fecurity. In¬ 
deed I have heard it confidently aliened, by perfons well 
acquainted with the cities both of London and AmJlerJam, 
that, after making all fair allowances, there is, upon an 
average, more property deftroyed by fire in the former in 
one year, thannn the latter in ten. 

It cannot be denied that this fpecies of infurance affords 
great comfort to individuals, ami often preferves ,whole 
families from poverty and ruin. And yet it has been 
much doubted, by wife and intelligent perfons, whe¬ 
ther, in a general and national point of view, the bene¬ 
fits refulting from it are not more than counterbalanced 
by the mifciiiefs it occafions. Net to mention the care- 
lefluefs and inattention which fecurity naturally creates, 
every perfon who has any concern in any of the fire- 
offices, or who has.attended the courts of fVtJlminfler 
Halt tor any length of time, mull own that infurance has 
been the oiiginal caufe of many fires in London^ with all 
their train of mifehievous confequenees. 

On the other hand, the advocates for this fpecies of 
jnfuranee, though they admit it to have been fometimes 
the caufe of intentional fires, infift, that, even as a na¬ 
tional concern, the benefits vaftly outweigh the mifehiefs 
which proceed from it. And when we recollect the pre¬ 
cautions ufed by the different infurance companies, to 
prevent the fpreading of fires., by providing a number of 
fire engines, which are kept in conftant repair, and fit 
for immediate ufe, not only in all parts of the metro¬ 
polis, but in every other confiderable town in the king¬ 
dom ;~by keeping in conftant pay, a number of engi¬ 
neers and fire-men, expert in extinguifiiing fires, and 
porters for the removal of goods s—by employing a num¬ 
ber of thefe in patrolling the ftreets at all hours of the 

night, in conftant readinefe to fly to the fpot from whence 

„ # 

----- - ’ 


(a) Vid .Pothiier tit. Dex ajfurancxx, n. £. 
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any alarm of fire may proceed : When we recollect that 
the courage, promptitude, and addrefs of thefe people 
often flop the progrefs of the mod dangerous fires, and 
thtreby refeue many valuable lives, - and immenfe property 
from dcflruftion :—When thefe benefits, I fay, are fairly 
confidered, they feem to outweigh all the difadvantages 
that can be put in the oppolite lcale. 

A confiderable number of companies have been dta- 
blifhcd in London and other parts of the kingdom for in- 
furances againft fire. Of thefe fome are called Contri¬ 
bution Societies , in which every perfon injured becomes a 
member or proprietor, partic pating in profit and lofs. 
Such are the Hand in Handy and the Weftminftcr fire- 
offices, for the iniurance of houfes and other buildings ; 
and the Union fire-ollicc, for infurance of goods. The 
other companies in lure both houfes and goods, at their 
own rifk. Of thefe the principal arc the London, and Royal 
Exchange, afl'urance corporation, the Sun, the Phoenix, 
the Briii/h, and many other offices recently eflablifhed for , 
this branch of infurance. 

Policies againft As to the duties , to which this contra £1 is liable, the 
ltat - 44 G- HI. c. 9S, § i, repeals all the former Jtamp 

and ko *yearly t f u /j es ( a \ impofed on policies of infurance againft fire; 

duty uf 1 *. 6*1. , , r . v 1 ,* . . 

fer rent, dn the and, (by § 2.) nnpofcs on every policy, m lieu thereof, 

lum mfured a new ^ ut y G f onejhillingy and alfo the yearly fum of two 
Jhillings andfixpcnce (b), for every tool, and fo in propor¬ 
tion for any greater or lefs fum infured, is laid on every 
policy for infuring houfes, furniture, goods, wares, and 
merchandize, or other property, from lofs by fire.—This 
ftature (<■)■ enafts that the provifions of the former afts, 

».except where they are altered by this aft, fhall extend to 
the duties impofed by this aft. 


(a) Vid. the fchedule A. annexed to this aft. — (b) Vid,. 
fchedule B. -—— (c) § 8. 
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CHAP. II. 

Of the Intereji of the Injured. 

DO not find tfiat it has ever been a practice to make 
infuranccs againft fire, avowedly without intereft. The 
probable confequenccs of iuch infuranccs would, I con¬ 
ceive, afford a powerful argument againft the legality of 
any infurance without intereft, at common law. If a 
wager policy be good, at common law, I do not know 
that it muft ueceffuily affume the form of any particular 
fpecies of infurance: But if the quellion, whether a wager 
policy be a legal contra& at common law, were to arife in 
the cafe of an infurance againft fire, it is impoffible to fup- 
pofe that the judges could ever be prevailed upon to func¬ 
tion by their authority a contract of fo mifehievous a ten¬ 
dency.—Lord Chancellor King, in the cafe of Lynch v. 
Dulzell , which wc fliall prefently have occafion to cite 
at large, (a) fays j “ Tlx party injuring muft have a pro - 
«* perty at the time of the loft , or he can fuftain no lofs, 
“ and confequently can be entitled to no fatisfa£lion. ,p 
And Lord Hardwicke, in the cafe of the Sadlers Company 
v. Badcock (b), lays it down as law, “ that the injured muft 
** have an intereji or property at the time of injuring , and at 
«* the time the loft happens** So that, according to thefe 
two great authorities, it is clear that an infurance againft 
fire, without intereft, would have been void at common 
law. But if any doubt remained upon that queftion, it 
has been removed by the flat. 14 G. III. c. 48. That 
though it is entitled, an a£t for regulating infurances 
upon lives, yet, by the enacting claufe, (fe£t 1.) (c), it 
prohibits all infurances without intereft, “ upon any event 


Whether an in- 
finance againft' 
fire without tu- 
rcreft be void at 
common law. 


Since the fiat. 

14 G. HI. c.4?. 
it woul<be 
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Infurance againft Fire. 

t 

“ or rocr.ts ivhatfocvcr” The 4th fcdlion, indeed, provides, 
that it {lull not extend to marine infurances, which (hews 
that it was the intention of the legiilature that it fhould 
extend, according to the above words in the ona&ing 
claufe, to every other fpecies of infurance, and therefore 
there can be no doubt cf its extending to infurances 
againft fire; and . aufequently the infured, whatever may 
be the amount of his infurance, can only recover to the 
extent of his intcreft. 

There is rcafon to believe that infuraAces againft fire 
are often made to a large amount upon property of very 
fmall value. This can only be done with a fraudulent 
view, and a premeditated fire mud be the neceflary con- 
fequcncc.—Where a lofs has happened, and there is no 
colour to fufpedt any unfair practice on the part of the 
infured, I think the offices ought not to content thcmfelvcs 
with being merely juil: They ought to be generous and 
liberal towards a fair fufferer. But where there is any 
reafonable ground to fufpedt fraud, it is to be hoped that 
the managers of no office will, from any falfe notion of 
g^nerofity, or any with to acquire popular favour, fo far 
forget what they owe to the public, as well as to their 
own characters, as to fuffer the claim to be fatisfied, with¬ 
out the molt fcrupulous inveftigation. 

It often happens that no one office will infure to the 
full amount required by a particular pcvfon, who has a 
large property to inlure; and in fuch cafe, the party 
can only cover his whole intereft, by fcveral infurances 
made at different offices. Hut then it is proper that each 
office fhould have notice of every infurance thus made 
on the fame cffedls; for other wife great frauds might be 
pradtifed by infuring the fame property to its full value, 
at feveral different offices at the fame time. To guard 
againft fuch frauds, there is, in the printed propofals of 
each of the offices, an article which declares that, per- 
fons infuring muft give notice of any other infurance 
made elfewhere upon the fame houfes or goods, that the 
fame may be allowed by indorfement on the policy, in 
order that each office may bear its rateable proportion of ’ 

4 ' . any 
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my lofs that may happen (a). But unlefs luch notice be 
given of each infurance to the office where another in- 
furance is made on the fame eflfe&s, the infurance made 
without fuch notice will be void. 


It is not neccflary, however, in order to conftitute an 
infurable intereft, that the infured (hall, in every inftance, 
have the abfolute and unqualified property of the effects 
infured. A truftee, a mortgagee, a reverfioner, a fa&or 
or agent, with the cuftody of goods to be fold upon com- 
milfion, may infure; but with this caution, that the na¬ 
ture of the property be diftin&ly fpecified (b) ; and that 
all the infurances upon the fame property, taken together, 
(hall not exceed the lull value thereof. 


But a perfon 
may infura with¬ 
out having the 
ahfolutc proper- 

r F* 


(a) Vid. fup. 146.- (b) See the 6th article of the propo- 

fals of the Sun fire-office, and 7th article of the propofal* of the 
her nix fire-offiee. 
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X>Y the terms of the ufual policy the infurers under¬ 
take to pay, make good, and fatisfy to the infured 
all lofs or damage, which may happen by fire, during the 
term fpecified in the policy, to the houfes or other build¬ 
ings, furniture, or merchandize infured. 

By an article of the printed propofals, which, as we 
fliall prefently fee ( a ), are now to be confidered as making 
a part of the contract, it is provided that, * No lofs or 
4 damage by fire, happening by any invafion, foreign 

* enemy, or any military or ufurped power whatfoever, 

* will be made good by this company.’ 

In the following cafe, a queftion arofe upon the con¬ 
firmation of the words ufurped power , in this provifo.— 
It was an action of covenant on a policy of the London ' 
AJfurance company againft fire, upon a malting office at 
Norwich. The defendants, amongft other pleas, pleaded 
that the malting office was burned by an ufurped power *, 
and iflue being joined on this plea, the caufe waS tried 
at Norwich affixes, and a verdidt found for the plaintiff, 
damages ,469k fubjedt to the opinion of the court upon 
a cafe, which ft a ted, 4 That on the 27 th of November , a 
4 mob arofe at Norwich , on account of the high price of 

* provifions, and fpoiled and deftroyed a confiderable 
4 quantity of flour; that thereupon the proclamation was 
4 read, andjhfc mob difperfed for that time. That after- 
4 wards another mob arofe and burnt down the malting 

4 office mentioned in the policy/- - Lord C. J. Wilmot , 

Mr. Juftice Clive, and Mr. Juftice Bathurjl , againft the 


(a) Vid. Oldman v. Bewicie, Rout ledge v. Burrell, and Wood 
v. Wor/ley, inf. ch. 5. 

opinion 
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opinion of Mr. Juftice 'Gould, determined that the true 
import of the words u/utped power in the provifo, was, 
an invafion from abroad, or an internal rebellion,'where 
armies are drawn up againft each other ; when the laws 
are filent; and when the firing of towns becomes unavoid¬ 
able : JBut that thofe words could not mean the power of 
a.cqmmon mob. 

The London AJfurance company ftill, however, retain 
the provifo in its original form. The Sun fire-office, 
in the year 172/, added the words civil commotion (a) j 
and upon the conftrinfUon of thei'e words another queftkui 
arofe in confequetice of the tumults with which the me¬ 
tropolis of the Ihitijh empiie was difgraced in the fummer 
of the year 1780. Thei'e tumults were excited by cer¬ 
tain perfons who, under the ni.dk of religion, pretended 
to feek the repeal of a law then lately pafil’d, granting to 
Roman catholics, certain indulgences and fomc mitigation 
of the hardfuips under which they, at that time, laboured 
in this country ; but their object was nothing lefs than 
the entire fubverfion of the government. And to accom- 
plilh this purpole, they excited to univcrfal devaluation, a 
defperatc and lawlefs rabble, made up of nialefafclors and 
fanatics, who, though afhtated by different motives, are at 
all times equally prone to mil chief and rebellion. For¬ 
tunately for this countrv, the militia was at that time em¬ 
bodied, the rioters weic renrefied, and the conllitution 
preferved. 

Amongfl others devoted to definition by this defpc- 
ratc banditti, was Mr. Langdale, a catholic, and a confi* 
derablc dilliller. They fired his pvemifes ; and all his flock 


Ti'? wotd< civil 
icn mr.tr.n, were 
held t.> exclude 
li'H’e* i 1 the uptf 
of 1780 . 


T. inn.!, v. Kit « 

f'/’l .it (I (.till t •>, 

mi N. I’ M h. 
V.ic. 17 S 0 . MS, 


(a' Mo ft of the other offices have introduced tf ejfime words ; 
and fomc have the words 4 riot, tumult■ < ud civil commotion.' It 
is rather remarkable, however, that neither the Hand in Hand 
or thp Union Fire Office hare any provifo or exception of this na¬ 
ture in their printed propofals. It were, perhaps, to be wifhcd, 
that none of the offices would infure againtl the mifehiefs occa¬ 
sioned by riot and civil commotion. Men cannot be too deeply 
interefted in the prefervation of the public peace, and the fup- 
pert pf lawful authority. 

x 4 
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6 f liquors and other effects were there deftroyed.—Be¬ 
ing infured in the Sun Fire OJice, he brought his a&ion 
upon the policy, to recover a fatisfa&ion for the lofs he 
had thus fuftained. The office defended this aclion fin 
the ground that this lofs was occa Honed by civil commotion. 
—The caufe was tried by Lord Man fold, who, ,in his 
addrefs to the jury faid;—“ Moft undoubtedly every 
naan’s leaning mud be to the fide of the plaintiff, in order 
to divide the lofs m fo great a calamity. But that incli¬ 
nation mull be governed by the rules of law and jullice ; 
and the only queffion to be determined arifes fingly upon 
the conftrufiion of two words in the policy. It appears 
that in the year 1720, the London AJfurance company put 
into their policies all the words here ufed, except civil 
commotion \ and any fire happening by a foreign enemy is 
clearly provided againll, whether they burn houtes, or fet 
fire to a town, 'lhe words military or ttfurfed power are 
ambiguous j but they have already been the fubje£l of a 
judicial determination fa). They mud mean rebellion, 
conduced by authority; as in the year 1745, when the 
rebels came to Derby ; aud if they had ordered any part 
of the town, or a Angle houfe, to be fet on fire, that 
would have been by authority of a rebellion. That is the 
only dillin£tion in the cafe :—It mull be by rebellion got 
to fuch a head, as to be under fome authority. In the 
y'ear 1726, the Sun Fire Office, in imitation of the Lon¬ 
don AJfurance company, inferted the fame exception: 
This provided againll rebellion, determined rebellion, 
with generals who could give orders: But the Sun Fire 
Office did not think this fufficient; and therefore, in the 
year 1727, they introduced the words civil commotion ; 
words as general and umechnical as can poffibly be ufed. 
They do not fay civil commotion , fuch as amounts to high 
treafon. They avoid faying civil commotion amounting 
to felony or to a mifdemeanour , blit they ufe the term “ civil 
commotion,” taking the largeft and moll general fenfe 
of the words that the language will allow: They do not 


{a) Vid. Drit.lv/atcr r. Land. Affur. fup. 790. 


even 
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even fay a riot. It may b,e a question, in point of law, 
whether an aflembly or multitude be a riot. But the 
{ingle queftion here is, whether this'has been a civil 
commotion. If there be ( a cafe, to which thefe words 
can be applicable, it is to a cafe of this fort. I cannot 
fee any of the other words, to which it can be applied. 
Ufurped power takes in rebellion, a£ting under ufurped 
authority. From a foreign enemy the office is fecured: 
But what is a civil commotion ? It is fomething elfe. 
The prefent wab an infurrc&ion of the people refilling 
all law, fetting the authority of the government at 
nought; and depriving of its protection whoever was 
obnoxious to them. What was the object and end of 
this violent infurre&ion ? It took place in many parts of 
the town at the fame time, and the very fame night j 
the mob were in BroadJlreet , St .Catherine’ s, in Colcman- 
Jlreet , at Blachfriars Bridge , and at the plaintiffs. What 
is their object ? General deJlruEtion , general confufton. It 
certainly was meant to aim at the very vitals of the con/litution. 
It was not a private matter, under a cry of No popery only t 
to dellroy all papills. Newgate is burnt down: 1 he Fleet 
prifon, the King's Bench prifon, the new Bridewell , are 
burnt down, and all the prifoners fet at liberty. The Bank 
attacked ; the Excife and Pay offices in Broad : flreet threat¬ 
ened. The houfes of a vail number of papills burned and 
deltroyed. Military rcfiftance neceflary, and an extraordi¬ 
nary llretch was made, which was jullificd by neccffity. 
Many men have been killed. What is this but a civil 
commotion t if any precife meaning can be affixed to thofe 
words. It is faid that this is a civil commotion diftin£t 
from ufurped power and rebellion. It is admitted, that 
this kind of infurreftion may amount to high treafon: 
and, to be fure, it may. But the office do not mean to 
try whether thefe rioters were guilty of high treafon or not. 
It is not put upon that, but on the ground of a civil 
commotion. It is not an occafional riot: That would 
be another queftion. I do not give any opinion what 
that might be. You will give your opinions, whether the 
fa£ls of this cafe bring it within the idea of a civil com¬ 
motion. I think 3 civil commotion is this; an infurrec- 

tion 
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tion of the people for general purpofes, though it may not 
amount to a rebellion, where there is an ufurped power. 
If you think it was fuch an infurreftion of the people 
for the purpofes of general mifehief, though not amount- 
ing to a rebellion, but within the exception of the 
policy, you will find for the defendants. If not,* you will 
find for the plaintiffs.”—-The jury found a verdift for the 
defendants. 

But Mr. Longdate was riot without remedy. He after¬ 
wards brought his action againft the Hundred , upon the 
riot aft, i G. I. c. 5, §6, and recovered a full fatisfaftion 
for the damage he had fuftained.—Had the office not 
been exempted from this lofs by the words civil commo¬ 
tion in their propofals, they would have had their remedy 
over againft the Hundred. In the following cafe, which 
came before the court of King’s Bench in the year 1782, 
it was determined that an infurance company, having paid 
a lofs occafioned by riots, may recover back fuch lofs, in 
an aftion againft the Hundred, on the above aft, brought 
in the name of the infured. 

That was an aftion brought againft the Hundred on the 
riot aft, flat. 1 G. I, c. 5, § 6, to recover a fatisfaftion for 
the damage fuftained by the plaintiff, by the demolition 
of his houfc, in the riots of 1780.—Upon the trial of 
the caufe, there was a verdift for the plaintiff, with 2591. 
damages, fubjeft to the opinion of the court on a cafe, 
which ftated, in fubftance, that the plaintiff had infured 
Iris houfe in the Hand in Hand fire office 5 that the fire 
office had paid the lofs, without any aftion being brought 
againft them; and that this aftion was brought againft 
the Hundred in the plaintiff’s name, and with his con- 
fent, for the benefit of the infurance office, and to re- 
imburfe them the lofs they had paid.—The queftion was, 
whether, as the plaintiff had already received a fatisfaftion, 
this aftion could now be maintained againft the Hundred 
on behalf of the infuTers.—It was contended on the 
part of thp Hundred, that it was the policy of the aft, 
befides the inducement to fupprefs riots, to divide the 
lofs, and prevent the ruin of individuals j but there 
eould be no reafbn of policy or juftice to extend this, 
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beyond the party hiiiifelf, to bodies or individuals, v. ho 
have wilfully put thcmfelves into this danger: That 
though it was true that a man, having different remedies 
may purfue either, and it is no defence to the one, that, 
he might have purfued the other j yet, when he has reco¬ 
vered by one, he {hall not afterwards feek a fecond fatif- 
fadtion by the other.—But the court were unanimously of 
opinion that the office had a right in this cafe, to ricover 
againtl the Hundred, in the ^ name of the infured.— 
Lord Mansfold faid j—“ Though the office paid with¬ 
out a fuit, this muff be confidered as without prejudice ; 
and it is, to all intents, as if it had never been paid. The 
queffion conies to this : Can the owner of the houfc, 
having infured it, come againft the Hundred, under this 
a 6t ? Who is firft liable ? If the Hundred be firff liable, 
ffill it makes no difference : If the infurers be firff liable, 
then payment by them is a latisfa&ion, and the Hun¬ 
dred is not liable. But the contrary is evident, from the 
nature of the conlra£fc of infurance. Jt is an indemnity. 
We every day fee the infured put in the place of the in- 
furer. In abandonment it is fo; and the infurer tifes 
the name of the infured. It is an extremely clear cafe. 
The ail puts the Hundred in the place of the trcfpaflers j 
and on principles of policy, I aui fatisfied that it is to be 
confidered as if the infurers had net paid a farthing.”— 
Mr. Juftice Willes faid ;—“ I cannot diffinguifli this from 
the cafe of an efcape. If the iheriff pays, he lias his 
remedy over againft the party. Though the Hundred 
is not anfwerable criminally, yet' they are not to be con¬ 
fidered as wholly free from blame. They may have, 
been negligent, which is partly the principle of the ail.” 
Mr. Jufftce Ajhurjl faid -,—“ At all events the plaintiff 
is entitled to a verdiil to the amount of the premium, 
having «had no conipenfation as to that. But, on the 
larger ground, I am of opinion that the Hundred is liable 
in this a£lion for all the damage fuftained by the plaintiff. 
It is like the cafe of an abandonment, and the office is 
not to be in a worfe fituation for having paid the lofs 
without a fuit.”—-Mr. Juftice Bidler faid;—“Whether 
this cafe be confidered on ftrift, or on liberal, principles 
of infurance law,' the plaiiitiff muff recover. Strictly, 

no 
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no notice can be taken of any thing out of the record. 
The contract with the office, ftriiStly taken, is a wager; 
liberally, it is an indemnity: But, on the words, it is 
only a wager, of which third perfons (hall not avail tliem- 
fclvcs. It has been rightly admitted that the Hundred 
is put ir\ the place of the trefpafleis. How could the 
trefpaflers have availed themfelvos of this fatisfadtion 
made by the Office ? Could they have pleaded it by way 
of accord and fatisfaclion ? It was not paid as a fatisfaddion 
for the trefpafs, and the fa&s of the cafe would not 
have fupported fuch a pica. The beft way is to confider 
this cafe as a- contraof indemnity, in which the prin¬ 
ciple is, that the infurer and the infured are as one per- 
fon ; and in that light, the paying before or after, can 
make no difference.” 

In general, the rilk commences from the figning of 
the policy, unlefs fome other time be fpecified; and it 
will of courfc end with the term for which it is made. 
Infurances againft fire arc, in general, either annual, 
or for a term of feven years at an annual premium ; and 
the offices, as an indulgence to the infured, generally 
allow 15 days from the expiration of each year for the pay¬ 
ment of the premium for the next fucceeding year. But 
the infured has always been confidercd as being under 
the protection of the policy till the expiration of the 
35 days, provided the premium were paid within that 
time. 

In the printed propofals of the Sun Fire Office^ and 
of fome others, there is this article :—* On befpeaking 

* policies all perfons are to make a depofit for the po-r 
c licy, ftamp duty, and mark; and ffiall pay the pre- 

* mium to the next quarter day, and from thence for one 

* year more at lead j and (hall, as long as the managers 
‘ agree to accept the fame, make all future payments 

* annually at the faid office, within 15 days after the 
« day limited by their refpe£fcive policies, upon forfeiture 

* of the benefit thereof; aud no infurance is to take place 
«till the premium be a&ually paid by the infured, his, her, 

1 or their agent or agents.'—In the following cafe it became 
a queftion how far the infured, upon a half-yearly policy, 

was 
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•was protected during the 15 days, before the new pre¬ 
mium was actually paid and accepted. 

It was an action againfl the Liverpool fire office, which 
had adopted the above article. The plaintiff declared 
on a policy dated the xoth'of December J788, in which, 
{after reciting that the plaintiffs hud paid 7I. ics. to 
the office, and had agreed to pay 7I. 10s. on the 10th 
of me 1789,'and the like fum every fix months during 
the continuance of the policy), it was declared that, 
from the date of the policy, fo long as the plaintiffs 
fhould pay the fum of 7I. 10s. at the times and places 
aforefaid, and the trullecs or aiding members of the 
fociety (hould agree to accept the fame, the funds of 
the fociety fhould be liable to pay the plaintiff fuch 
damage and lofs as they fhould fuffer by lire, not exceed¬ 
ing 6oocl. according to the exact tenor of their printed 
propofals.—The declaration, after fetting forth the above 
article of the printed propofals, flated that the fociety 
had, from the year 1777, been in the practice of in- 
furing for periods lefs than a year, by policies fimilar to 
the prefent, referring, in like manner, to the fame printed 
propofals; and that they had received the premiums 
within the 15 days after the times limited in fuch poli¬ 
cies, and the policies thereupon remained in force. It 
then ftat&i a lofs, to the amount of 6000I. on the 11th 
of December 17 89, before the expiration of the 15 days, 
and before any refufal to accept the renewed premium, 
or to continue the policy. There was a fecond count, 
Hating that before the expiration of the 15 days, the plain¬ 
tiffs tendered at the office 7I. jos. to the managers of the 
fociety, they not having then diiagreed or refufed to accept 
the fame.—The defendants, amongft other pleas to the 
firft coupt, pleaded that the plaintiffs did not pay the 
fum of 7I. 1 os. on or before the 10th of December , as 
they ought to have done, in order to have continued 
the policy to the time when the lofs happened. To the 
fecond count they pleaded, that the fum of 7I. 10s. 
was not tendered to the managers, until after the 10th 
of December .—Upon a demurrer to thefe pleas, the court 
determined that, under the above circumftances, the plain¬ 
tiffs 
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tiffs werr not entitled to recover, and gave judgment 
for the defendants.—Lord Kenyan faid j — “It is admit¬ 
ted that the insurance did not extend to half a year and 
15 days } and that completely puts an end to the whole 
c;’fe. The plaintiffs ffipulated to pay 7I. 10s. half 
yearly, on the 10th of June, and the 10th of December ; 
anti that they would, as Lug as the managers. agreed to 
accept the fnmc y make their p.iynr.nts within 15 days 
after the day limited; hit no infurance is to take place 
until ::premium be actually paid. The cc/ntinuation of the 
term,.therefore, depends on two circumftan.es which 
mull both concur; namely, that the infured fliould 
pay the 7I. I os. and that the infurers ftiould agree to ac¬ 
cept that fum. Barely ftating thefe fa£ts is fufficient to 
(hew that the plaintiffs are not entitled to recover,— 
This judgment was afterwards affirmed in the Exchequer 
Chamber. 

Soon after the above decifion, the Royal Exchaitge , the 
Phccnixy and fome other infurance companies, gave notice 
that they did not mean to take advantage of this judg¬ 
ment ; but would hold themfelves liable for any lofs dur¬ 
ing the 15 days that are allowed for the payment of the 
renewed premium upon annual policies, and others for a 
longer period: But that every policy for a fhort^r period 
than a'year, would eeafe at fix o’clock in the evening of 
the day mentioned therein. 

If it be agreed by the policy that the infurance (hall 
continue as long as the infured Avail continue to pay the 
ftipulated premium, and the company Jhall agree to accept 
it ; and, by the printed propofals, the company agree that 
perfons infured for a year or more (hould be confitlered 
as infured for 15 days beyond the expiration of their policies ; 
and the company, before the expiration of the year, give 
the infured notice to pay an increased premium, other- 
wife they would not continue the infurance, and the in¬ 
fured refufe this ; the company is not liable for any lofs 
upon this policy happening within the 15 days after the 
expiration of the year, though the infured, after the lofs 
happened, and before the expiration of the 15 days, 
tender the full premium which had been demanded. 

For 
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For the effe& of the whole contract being only to give 
the infured an option to continue the infurance. or not, 
during the 15 days after the expiration of the year, by 
paying the premium for the year enfuing, notwithftand- 
ing any intervening lofs, provided the company have 
not, before the end of the year, determined the option 
by giving notice that they would not renew the con-, 
trad; (a). 

t 

(a) R. Solium and others v, James and another, 6 Fall 571. 
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Of the Alignment of the Policy . 
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POLICY of infurance, being a chfe in afiian, is> in 
ftriftnefs, not affignable at law. ( But, like every 
other chcfe in adtion, it may be afligneil in equity 5 and 
courts of law now take notice of fuch aflignment; fo 
that the ancient rule of the common law, being often 
found injurious to the interefts of a commercial country, 
is now, in a manner, difregarded, or at lead evaded. 
But the mere aflignment of the policy, would be of little 
avail, without an aflignment of the fubjedt matter of the 
infurance alfo. The aflignec could derive no benefit 
from the policy, unlefs the inttfreft of the infured were 
transferred with it; becaufe, as we have already fhewn, 
the infured mull not only have an intereft in the fubjedt 
matter of the infurance, at the time of infuring, but alfp 
at the time the lofs happens («). 

In the printed propofals of all the offices it is declared 
that, upon the death* of an infured, his intcrdl in the 
policy fhall be continued to his repiTfcntative to whom 
the property belongs, provided fuch reprefentative, be¬ 
fore any new payment be made, procure his right to 
be indorfed on the policy at the office. 

In the propofals of the Hand in Hand fire office, it 
is declared, that if the premifes infured fliould be affigned, 
the aflignment mult be entered at the office; and that 
affignments of policies fhall be entered at the office, within 
42 days after they arc executed; or elfe the aflignee 
ihall have no benefit thereby. And in the propofals of the 


(«) Per Lord King, Ch. in Lynch v. D ah til, inf. 801; Per 
Lord Hardwicle Ch. in the Sadlcrt Company v. Badcttk, inf. 804; 
vid. fup. 787. ' 
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Union fire office, it is declared that every member trans¬ 
ferring his policy, lhall, within three months, give notice 
to the directors, and bring his policy to the office, to 
have fuch transfer indorfed. 

The Wejhninjler office merely requires that the affigii- 
ment (hall be entere'd at the office as foon as poffible. So 
that, it would feem, the policies of thefe three contribution 
focietiis may be affigned, without any exprefs permiffion 
from the refpeftive offices for that purpofe; and that it 
is fufficicnt if the, affignment be brought there to be 
entered. 


But the other offices give notice, generally upon the But the other of- 
policy, that it {hall be of no force if affigned, utilcfe fuch h%,iment witi* 
affignment be allowed by an entry in the books of the oul ll )ii r ex P ,,f> 
office, or indorfed on the policy. So that it feems to be 
a fettbd rule in all thofe offices, not to allow any transfer 
of any* policy, without the confent of the managers. 

This is perfectly reafonable. The offices may chufe for 
whom t iey will infure; they are not obliged to infure 
for every perfon that may apply to them. In fome in- 
fiances, clu rafter may be a fufficicnt reafon for a refufal. 

But the offices would be deprived of this option, if any 
perfon infured might affign his policy to whom he pleafed, 
without their concurrence. This will appear from the 
following cafe. 


On the 28th of July iy2I, one Richard Ireland ob¬ 
tained a policy from the Sun fire-office for the infurance 
of his houfe, being the Angel inn at Gravejend , with his 
goods therein, from lofs and damage by fire : And it 
was agreed, that fo long as Ireland fhould pay five {hil¬ 
lings a quarter, the fociety would fatisfy the faid Ire- 
land , his executors, adminiflrators, and affigns, his lofs 
not exceeding 1000I. according to the exaft tenor of 
their, printed propofals.—Some confiderable time after¬ 
wards, Ireland died, leaving his fon Anthony his foie ex¬ 
ecutor, who. brought the policy to the office, and had 
an indorfement made thereon, that the fame belonged 
to him; and he afterwards paid one year’s premium up 
to Chriftmas 1727. In Augujl 1727, the houfe was de- 
ftroyed by fire j and fome time afterwards, the plain- 
¥011. 11. y tiffs 
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tiffs applied to the office, and alleged that they had 
purehafed the houfe and goods of Anthony Ireland ; that 
the fame were their property at the time of the fire; 
and that they had an alignment of the policy made to 
them, at the fame time that the houfe and goods were 
affigned; and they produced an affidavit from Roger Lynch* 
in which he fwore that their lofs, by the burning of the 
houfe, amounted to 500I. and upwards ; and upon’ this 
affidavit was indorfed the ufual certificate from the mi- 
nifter and churchwardens, he. : But neither in the affi¬ 
davit or certificate, was any mention made of any lofs 
being fuflained by the plaintiffs by the. burning qf any 
goods ; nor was any affidavit made by Anthony Ireland* 
that he had fuffered any lofs.—The plaintiffs, however, 
infilled that the office fhoulti pay them ioocl. for their 
lofs by the burning of the houfe and goods; and they 
filed a bill in chancery, fetting forth, that Anthony Ireland* 
on the 24th of June 1727, for 250I., affigned to them 
a leafe of the houfe and flables \ but that the goods 
for which the plaintiffs, as they alleged, were to pay 
500I., being intended for one Thomas Church , who was 
to hold the inn under them, Ireland , by bill of late of 
the fame date, fold the fame to Church for his own ufe. 
The bill alfo ftated the affignment of the policy to the 
plaintiffs \ and that, although the bill of fale of the goods 
Was made to Church ; yet that the plaintiffs paid the 
purchafe money, and Church affigned the bill of fale ta 
them for fecuring it j and alfo releaLd to the plaintiffs 
his intereft in the policy.—The defendants, by their an- 
fwer, alleged that the affidavit produced was not agree¬ 
able to the propofals j that no affignment of the policy 
■was made to the plaintiffs, nor any affignment of it made 
to them by Church , till after the fire. They infilled that 
the policies iffued by the office were not in their na¬ 
ture aflignable, being only contra&s to make good the 
lofs which the contra&ing party himfelf {hould fuftain ; 
and that no other perfon was entitled to any benefit from 
it. The caufe proceeded to iffue } and witnelles being 
examined on both fides, it appeared upon the plaintiff’s 
own evidence, that the argeement for the affignment of 
the policy, (if any), wa9 not till after the agreement for 
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the purchafe of Ireland *s term in the houfe; and that 
the aftignment of it, though bearing date before , was not 
made till fome time aft" the fire : So that the agree¬ 
ment for aligning the policy was a voluntary conceffion 
on the part of Ireland, and independent of the bargain 
for the houfe, and not made till after Ireland's intereft 
in the houfe was determined i nor carried into execu¬ 
tion till after the lofs had happened. And as to the 
plaintiff’s property in the goods, they proved an align¬ 
ment from Church to them, as a fccurity for 300I.; but 
omitted to ft ate when this aftignment was made, though 
the defendants, by their anfwer, had put the time in 
iffue.—Upon this cafe, the Lord Chancellor King dif- 
mifled the plaintifPs bill.—He faid j—“ Thefe policies The policy doe* 
are not infurances of the fpecific things mentioned to be 
infured , nor do fuch infurances attach on the realty, or 
in any manner go with the fame, as incident thereto, 
by any conveyance or aftignment: But they are only fpe- 
cial agreements with the perfons infured, againft fuch 
lofs or damage as they may fuftain. The party infured mitfl 
have a property at the time of the lofs t or he can fiflain no 
lofs ; and confequently can be entitled to no fatisfaflion. There 
was no contract ever made between the office and the 
plaintiffs for any infurance on the premifes in queftion. 

Not only the exprefs words, but the end and defign of 
the contra£t with Ireland , do, in cafe of any lofs, limit 
and reftrain the fatisfaction to fuch lofs as fhould be 
fuftained by Richard Ireland only.; and the indorsement 
on the policy transferred that right to his executor An - 
thony Ireland only. Thefe policies are not in their na- Tli< p ^ ie y j, 
ture aflignable j nor is the intereft in them ever intended only 
to be transferable from one to another, without the ex- 0 f the office, 
prefs eonfent of the office. The tran fad ions in the 
prefent cafe, by changing the property backwards and 
forwards, and rendering it uncertain whofe the true pro¬ 
perty really was, raife a fufpicion, and fully juftify the 
caution of the office in preventing the aftignment, with¬ 
out the eonfent of the managers; which method is pur¬ 
ged by all the infurance offices. Befides, the plaintiff's 

t a claim 
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claim is, at bed, founded -only on an affignment never 
agreed for, till the perfon infured had determined his 
intereft in the policy, by parting with his whole pro¬ 
perty, and never executed till the lofs had actually 
happened.”—-Upon appeal to the Houfe of Lords, the 
deerfee of the Court of Chancery was affirmed. 

The Sadler’s The fame principles were adopted in anpther cafe. 

Company v. Bad- w h ere one Snne Strode, having fix years and a half to 

u 4 r. 554. come in a leafe of a houfe from the plaintiffs, on the 

A liflee having 27th of April 1734, mfuied the houfe for 400I. in the 

an unexpired Hand in Hand fire office, for feven years, and thereby 

term of fix year* . . 

and an half in a became a proprietor j and, on paying twelve fhillings 

leven y'ears^At- ( ^ wn ) and 3I. fome time after, the. company agreed, out 

ier the term ex- c f their contribution flock, * to. pay the / aid [urn of 400I. 
pired the houfe . . _ . J r J , F 

is burnt, and ;tf- * to her , her executors and ajftgnees , Jo ojten as the houfe 

fo r«T "the" * exp i r*a - * Jhould be burnt down during the faid term , unlefs the di- 

tion of the peh- t rcElors Jbould rebuild the fame j’ and on the back of the 

cy, the infured . ' . J , p _ 

aflign* it to the policy it was mdorfed, * that if the policy Jbould be ajfigned , 

-"T * a JJ>Z nment mu ft be entered within 21 days after the 

jence of the of- « making thereof !’—Mrs. Strode *s leafe expired at Midfum - 

fignee” cannot* mer 1740 ■, the houfe was burnt down in January 1741 \ 

founder ^he'” 6 ” ant ^ ^ ie a ffig ne d the policy to the plaintiffs on the 23d 

licy, of February 1741. The plaintiffs tendered the aflignment 

to the defendants to be entered in their books, but they 

refufed to accept it. The company, in 1738, which was 

fubfequent to Mrs. Strode' s policy, made an order, ‘That 

• whereas policies expire upon the property of the in- 

• fured’s ceafing; if there is no application of the in- 
‘ fured to affign, or to have the lofs made up, then 
‘ the perfon having the property, may infure the faid 
‘ houfe in the faid office, notwithflanding the term 
< for which the faid houfe was originally infured is 

• not expired.* The queflion upon this cafe was, 
whether the plaintiffs, the affignees of Mrs. Strode , were 
entitled to the benefit of the policy.—The court de¬ 
termined that they were not entitled to any benefit 
under it. — The Lord Chancellor Hardwiche faid ; — 
« During the progrefs of this caufe, while the defend¬ 
ants feemed to depend chiefly Upon the fubfequent order, 

I was 
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I was of opinion againfl them. But, upon hearing what 
was further offered, I think the plaintiffs are not en¬ 
titled. to be relieved. ’There may be three queftions made 
in this caufe. Firjl, Whether this accident, which has 
happened, be fuch a lofs, as obliges the defendants to 
make fatisfa&ion to the plaintiffs. Secondly , whether 
upon the terms of the original policy, the office be ob¬ 
liged to do it. Thirdly , which is rather consequential 
of the former, whether the plaintiffs are properly affignees 
of Mrs. Strode under this policy. If this matter refled 
fmgly upon the policy itfelf, I fliould not think it fuch 
a lofs, as would oblige the defendants to make fatisfac- 
tion. Under this policy, the flute of the cafe is, Mrs. 
Strode was only a leflee ; her time expired at Midfummer 
1740 j the houfe was burnt down in January after, 
within the ftveti years ; the plaintiffs, the Sadler s Company, 
were ground landlords, and entitled to the reverfion of 
the term: Upon the 23d of Febrtnry , feven months after 
the expiration of the term, and one month after the fire, 
the affignment was made, and in confidcration of five 
{hillings only; fo that it mull be taken as a voluntary 
affignment, as it Hands before me. It has been infilled, 
on the part of the defendants, that the plaintiffs are not 
entitled to recover, as {landing in the place of Mrs.Strode, 
becaufe fhe had no lofs or damage, her interell ccafing 
before the fire happened. And this introduces the fe- 
cond and third • queftions. I am of opinion, tiiat it is 
neceflary the party infured fliould have an interdl or 
property at the time of infuring and at the time the lire 
happens. It has been faid for the plaintiffs, that it is in* 
nature of a wager laid by the infurance company, and 
that it does not figuify to whom they pay, if loft. Now 
thefe infurances from fire have been introduced in later 
times, And therefore differ from infurance of fhips, be- 
ciuife there, inter'ejl or no interejl is almofl conflantly 
inferted ; and if not inferted, you cannot recover, unlefs 
you prove a property. By the fir(l claufe in the deed of 
contribution in 1696, the year this fociety, called the 
Hand in Hand OJ/ice , incorporated themfelves, the fociety 
are to make fatiafa&ion in cafe of any lofs by fire. To 

y 3 whom 
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whom, or for what lots, are they to make fatisfa&ion ? 
Why to the perfon infured, and for the lofs he may have 
fuftained; for it cannot properly be called infuring the 
things for there is no poflibility of doing it, and therefore, 
mud mean infuring the perfon from damage. By the terms 
of the policy, the defendants might begin to build and 
repair within fix days after the fire happens. It has been 
truly faid, this gives the fociety an option to pay or re¬ 
build, and {hews mod manifedly that they meant to in- 
fure upon the property of the infurefl, becaufe nobody 
elfe can give them leave to lay even a brick} for ano- 
other perfon might fancy a houfe of a different kind. 
Thus it dands upon the original agreement. The next 
queftion will be, whether the fubfequent order made by 
the defendants in 1738, has made any alteration. I am 
of opinion that it has not \ for it was made only to ex* 
plain a particular cafe in the policy, for it might have 
been a quedign, whether Mrs. Strode could have come 
before the expiration of the term, to examine the b >oks- 
of the office, and therefore this order was made to give 
her fuch a power. It has been drongly objected that 
the fociety could not make fuch an order. I am very 
tender of faying, whether they can or not. Becaufe, on 
the one hand, it might be hard to fay, that, as a fociety, 
they cannot make any order for the good of the fociety ; 
On the other hand, it would be a dangerous thing to 
give them a power to make an alteration, that may ma¬ 
terially vary the intered of the infured. The alfignment 
• is not at all within the terms of this order, becaufe it is 
plain, it meant an alignment before* the lofs happened* 
Now with regard to the lofs happening before the align¬ 
ment made, Mrs. Strode was entitled to nothing but 
what was to be paid back upon the depofit. It is plain 
flie thought fo, for if (he had imagined {he had been en« 
titled to 400I. would any friend have advifed her to make 
a prefent of it to the plaintiff i The cafe of Lynch v. 
Dalzei!\ in the Houfe of Lords, thews how ftri£t this 
court and that houfe are, on the condruction of policies, 
to avoid frauds." 


7 
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The foregoing determinations (hew that, upon an If an affiynor of 
affignment or other transfer of the property infured, the 
aflignee fiiould be very careful to get the policy regu- ^re^cd^th#* 
larly transferred to him, by the proper indorfement at the. office, he will 
office. And in a former part of this work, (0) it was ^ii^ h, f 0 r°n^. 
ihewn that if the affigner undertake to get this done, he k&mg to do fo» 
will be liable to the affignee for all the conferences of 
ncgle&ing or omitting to do fo 5 even though his under* 
taking were merely gratuitous. 


(a) Vid. Wilhwjon v. Cover dale, fup, 289. 
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C H A P V. 
Of the Proof of Lofs . 


The aieount of 
tlit lofs, the 
aril avitt of the 
infiired, and the 
certificate from 
the minjftci, Sic. 
required hy the 
printed p:oj>o- 


>"pHE form of the policy is nearly the fame in all tire 
"*■ offices (a). The principal difference between them 
confilts' in the terms of certain propofals t a3 they are call¬ 
ed, to which it refers, as making a part of the contract. 
One principal article, which is found in the propofals 
of fevcral of the offices imports,—* That perfons in¬ 
jured fultaining any lofs or damage by fire are forth- 

* with to give notice thereof at the office, and, as foon as 

* poffible afterwards, deliver in as particular an account 

* of their lofs and damage, as the nature of the cafe will 

* admit of; and make proof of the fame by their oath or 

* affirmation, according to the form pra&ifed in the laid 

* office ; and by their books of accounts, or other proper 

* vouchers, as fliall be rcafonably required *, and procure 


« a certificate under the hands of the minifler and chuvch- 

* wardens, together with fomc other reputable inhabitants 
« of the pariffi, not concerned in fuch lofs, importing,— 
4 That they are well acquainted with the chaivckr and 
4 circumftances of the perfon or perfons in Cured, and do 

* know or verily believe, that, he, (he,* or they, really 
t * and by misfortune, without any fraud or evil pra&ice, 

* have fuftained by fuch fire, the lofs and damage, as 

* his, her, or their lofs, to the value therein-mentioned: 
4 But, till fuch affidavit and certificate of fuch infured’s 
4 lofs lhall be made and produced, the lofs money fhall 

* not be payable. And, if there appear any fraud or 
4 falfe fwearing, fuch fufferers fliall be excluded all be- 


(«) Vid. Appendix No.VII. 
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* nefit by their policies.* In the policies of thefe offices 
the infurers undertake to pay the lofs, not exceeding the 
fum infured, ‘ according to the exaft tenor of their printed 

* propofals ,’ defcribing their propofals by their refpe&ive 
dates. 

The above article, though not worded in the heft pof- 
fible-' manner, has undoubtedly a very benelicial ten¬ 
dency. Nothing can be more reafon^ble in a cafe where 
there is fo great a temptation to fraud, than to require 
a teftimonial from perfons in public fituations in the pa- 
rifli where a fire has happened, who have opportunities 
of informing themfelves as to the chara&crs of the in¬ 
fured, and the fairnefs of their claims; and who are 
not likely to connive at any fraud. “ It is a duty,” fays 
Mr. Juflice Lawrence (a), ** that the office owes to the 
public as well as to themfelves, to take every precau¬ 
tion to proteft themfelves againft fraud. And unlefs 
fome fuch check as the prefent were interpofed, the of¬ 
fice would be holding out a premium to wicked men to 
fet fire to their own houfes.”—Perhaps it m^r, fome 
time or other, be thought advifable for all the infurance 
companies to agree among themfelves to have this article 
revifed, and put into a more unexceptionable form, and 
to adopt it univerfally. The conftru&ion of this article 
has given occafion to feveral judicial decifions. 

The firll was an aftion againft the directors of the 
Sun Fire Office , upon one of their policies. The plain¬ 
tiffs, in their declaration, after* ftating that the bank¬ 
rupt, the infured, had conformed to the above article, 
as to the notice, account, and affidavit of the Inf, ; 
dated that the minifter of the parilh of Portfea , in which 
the lofs had happened, refided at a diftance from the pa- 
riffi, and was wholly unacquainted with the character 
and circumftances of the infured, and unable to make 
the certificate required by the policy $ but that the in¬ 
fured had procured and delivered to the office a certifi¬ 
cate under the hands of feveral reputable inhabitants of 


‘ (*) 6T.Il.7aa. 
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The rrafonablc- 
neCi of requiring 
this) proof. 


Oilman and 
oi hr is, jfligncei 
o r I'.piam, v. 

/?.’il/.A, .11, fi 

'iiliri', 2 1C BL 
577. 11. 


To txcu(- die 
want of the cc« 
tific.ite, it is not. 
enough to allege 
that the minifter 
rcfidcs out of the 
prrtfli, anddoet 
not know the 
infured. And 
the w.int of tbit 
certificate is a 
defedt of title, 
for which the 
court will arieft 
the judgment, 
after the plaintiff 
has obtained • 


the 
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Verdi ft on the 
quell ion of 
fraud, and want 
of intereft, 


Mwthdge v. Rur- 
n//, andanr. iH. 
£!• 1 54* 

The article of 
the printed pro¬ 
pofol* requiting 
the certificarr, 
though without 
it amp. Teal, or 
fig'iature, and 
though only re- 
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the tenor required by the article. The defendants pleaded 
3 ft. That the premifes were wilfully fet on fire, and 
burnt down by the infured, 2dly, That at the time of 
the fuppofed lofs the infured had no intereft in the pre- 
mifes. No notice was taken in any of the pleas, of the 
want of the certificate.—rlflues being joined on the above 
pleas, the caufe went to trial, and the jury found a ver¬ 
dict for the plaintiffs, damages 300I.—The demand was 
3500I. the fum infured.—The defendants moved in ar- 
reft of judgment, on the ground that the plaintiffs had 
not fet forth in their declaration a fufficient title to re¬ 
cover upon the policy againft the defendants.—In anfwer 
to this application it was faid that it was grounded either 
on the title being defective, or defe&ively fet forth: 
That the latter objection was cured by the verdift, and 
the former waived by the defence fet up in the plqjs.— 
The court, however, arrefted the judgment.—Lord Lough¬ 
borough faid,—“ Though I am fatisfied the verdict was 
right, that the fire was accidental, and that the certificate 
could not have been procured, becaufe the infured had 
not fuftained all the lofs he claimed ; yet the rule of in¬ 
tendment after verditt cannot be applied where there i9 
an abfolute defied! of title, as there is in this cafe.—As 
to the pleas, they are wholly collateral to the title.”— 
Mr. Juftice Gould faid ,—" Till the affidavit is made, and 
the certificate procured, the money is not payable .* The 
time of payment, therefore, is not yet come.—Though 
a perfon were a bond fide fufferer, (till he is not entitled 
without a certificate. The ftipulation is a condition pre¬ 
cedent, that there (hall be a certificate to (hew that there 
is no kind of fraud. Nothing is faid about the church¬ 
wardens; and the excufe of the minifter living at a 
diftance is frivolous.” 

The next cafe upon this fubje& was an a£iion of co¬ 
venant brought by the executrix of the infured on a po¬ 
licy of the Sun Fire Office. —The declaration, by way of 
excufe for not producing the certificate required by the 
above article, dated that the teftator, the infured, after 
the lofs, being entitled to fuch certificate, applied to the 
minifter and churchwardens, and to many reputable in¬ 
habitants to procure fuch certificate; but that the de¬ 
fendants* 
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fcndants, by falfe infinuations, and promifes of indem¬ 
nity, prevailed on the minifter, &c. to refufe to fign it. 
—The defendants, as to the flrft breach of covenant, 
pleaded, ift, That the infured liad no intereft in the 
goods, &c. infured; and 2dly, That they did not pre¬ 
vail on the minifter, &c. to refufe to fign the certificate. 
—Apd as to the fecond breach, they pleaded, ift, No 
intereft} and adly, That neither the teftator in his life 
time, nor the plaintiff fince his death, had procured 
fuch certificate.-^-1 flue was joined upon the three firft 
pleas, and the plaintiff demurred to the laft.—In ar¬ 
guing that demurrer, it was contended on the part of 
the plaintiff, ift, That a condition or reftri&ion could 
not be annexed to, and made part of a deed, by words of 
mere reference to a printed paper, diftinguifhed only by 
the date of tl;e year in which it was printed, without 
any fignature, feal, or ftamp, to give it authenticity j 
and 2dly, That the reftri&ion in queftion, though it were 
properly annexed to the deed, was bad in itfelf. Many 
authorities were cited in fupport of thefe propofitions: 
But the court faid that the matter was too clear to admit 
of a doubt, and gave judgment for the defendants. 

At length, in the following cafe, it has been fully 
fettled, after folemn argument, and upon full delibera¬ 
tion, that the printed propofals are to be taken as part 
of the policy \ that the procuring of the certificate from 
the minifter and churchwardens, See. is a condition prece¬ 
dent to the payment of the lofs j and that the infured 
has no title to demand any lofs, without this certificate, 
though he ihould be able to (hew that the minifter and 
Churchwardens had wrongully refufed to fign one. 

That was an action brought by the aflignecs of the 
infured^ who had become bankrupts, againft the Phoenix 
infurance company. The plaintiffs in their declaration, 
after ftating the lofs, and notice to the office, alleged 
that the bankrupts, foon after the lofs, procured and 
delivered to the company a certificate under the hands 
of divers reputable houfeholdcrs in the parifh, in the 
ufual form} ^nd that, * as foon as pojjible after the Iop t 
4 they applied to t and requeued, the minijler and churchwar - 
' • < A. 


811 


ftrred to in the 
polity, ii part 
of the contrafi, 
and it binding 
on the infured. 


It is now fettled 
that the procur¬ 
ing ihe certifi¬ 
cate is ,1 rondi- 
t ion precedent 
to the payment 
of any lots; and 
tint its bring 
wro lgfully ie- 
fufed wilt not 
excufe the want 
of it. 


tVeoil and other* 
aflignecs of 
Lctkyrr and 
Hr ram v ff r a r ~ 

J 1 2 II. 1 U. 
574. 6 T. R. 
710. 
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' * dmr o/" the parijh to fign ftich certificate ; but that the find 
‘ minifter and churchwardens t without any reafonable or pro - 
« bable caufe whatfoever , did wrongfully and unjufily refufe tt 
*fis n an y f uc k certificate as aforefaid* —There was another 
fimilar count, only omitting the requeft to the minifter 
and churchwardens* to fign the certificate, and their re- 
fufal.—To the firft count, the defendant pleaded ; 
lft, Want of intereft in the bankrupts; 2dly, That the 
lofs happened by fraud; and 3dly, That the minifter and 
churchwardens did not wrongfully, ,and without pro¬ 
bable caufe, refufe to fign the certificate.—To the 
fecond count, the defendant pleaded fimilar pleas, as to 
want of intereft and fraud; and 3dly, That neither the 
bankrupts nor the plaintiffs had procured any certificate 
from the minifter, churchwardens, and reputable in¬ 
habitants, as is required by the faid printed propofals.— 
By the replication iffue was joined on the firft five pleas ; 
and as to the laft plea, the plaintiffs afligned the fame 
excufe for the want of the certificate from the minifter, 
&c. as in the firft count of the declaration j and this 
having proceeded to iffue, the caufe was tried and the 
plaintiffs obtained a verdict for 3,oool.—The defendant 
moved in arreft of judgment on the lame ground, as in the 
cafe of Oldman v. Bewicke (a), namely, that the produc¬ 
tion of the certificate was n condition precedent to the pay¬ 
ment of the lofs, and'that the plaintiffs not having averred 
performance, had {hewn no title to recover.—After the 
argument, Lord C. J. Eyre, Mr. Juftice B idler, and Mr. 
Juftice Rooke, feemed to be of opinion that, fuppofing 
, the printed propofals to be conditions precedent, there 
had been a performance cy pres j but that, in truth, the 
policy being a commercial contraft, was to be conftrued 
liberally, and the true queftion was, whether the lofs 
had been fairly incurred. If it had, and it appeared 
on the record to have fo happened, the refufal of the 
minifter and churchwardens was without caufe, and 
therefore the plaintiffs were entitled to maintain their 
a&ion. But Mr. Juftice Heath appeared to differ from 


thfr. 


(a) Sup. 809. 
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the reft of the court, and time was taken to deliberate. 
Afterwaids, judgment was given for the plaintiffs, pro 
firmd, as it was underftood that a writ of error would 
be brought, whichever way the judgment fhould be given. 
—Upon this writ of error, the court of King's Bench, 
after two arguments, reverfed the judgment of the court 
of Common Pleas, being unanimoufly of opinion that the 
produ&ion of the certificate was a condition precedent.-— 
Lord Kenyon faid he did not fee how the term cy pres was 
applicable to this fubje£fc; that the argument founded on 
this, went to fhew that if none of the inhabitants of 
this parifh would certify, a certificate from the inhabi¬ 
tants of the next, or of any other parifh, would have an- 
fwered the purpofe. But he faid that the infured could 
not fubftitute other terms or conditions in lieu of thofe 
which all the parties to the contract had originally made. 


END OF THE FOURTH BOOK 
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Form of a valued Policy if Trfurance upon Ship and 
Goods , by Private Underwriters . 


10,000 

-S.G. 


Delivered the 
D «v 


7 In the name of God, Amen. 
r * as well in own name 

J as for and in the name and names of all and 


every other perfon or perfons to whom the fame doth, may, or 
(hall, appertain, in part or in all, doth make aflurance, and 
ca le and them, and every of them, to be 

lafured, loft or not loft, at and from 

upon any kind of goods and merchandizes, and alfo upon the 
body, tackle, apparel, ordnance, munition, artillery boat, 
and other furniture, of and in the good (hip or vrlTul called 
The whereof is mailer, under God, for 

this prefent voyage or whofoever 

elfe (hall go for m.ifter in the faid (hip, or by whatfoever other 
name or names the fame (hip, or the mailer thereof, is or 
(hall be named or called: Beginning the adventure upon the 
faid goods and merchandizes from the loading thereof aboard 
the faid Hi ip upon the faid fliip, 

and fo (hall continue 

and endure during her abode there, Upon the faid fliip, Ufc. ; 
And further, until '.he faid (hip, with all her ordnance, tackle, 
apparel, is'e. and goods and merchandizes’ wLalfuevcr, (hall 
be arrived at upon the 

faid (hip, until (he hath moored at anchor twenty-four m 

hours in good fafety, and upon the goods and merchandizes 
until the fame be there difeharged and fafely landed ; And it 
(hall be lawful for the faid (hip, in this voyage, t proceed 
and fail t<} and touch and ftaj at any ports or places what- 
foever without pre* 

judice to this infurance; the faid (hip, £flV. goods and mer¬ 
chandizes, &c. for fo much as concerns the afiureds by agree¬ 
ment between the aflureds and allurers, in this policy are 
and (hall be valued at 

Touching the adventures and perils which we the afturers are 
*£ontented to bear and do take upon us in this voyage, they are, 

of 
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of the feas, men of war, fire, enemies, pirates, rovers, thieves, 
jettifons, letters of mart and countermart, furprizals, taking . 
at fca, arrefts, rcftraints, and detainments of all kings, princes 
and people, of what nation, condition, or quality foever, bar* 
ratry of the matter and mariners, and of all other perils, Ioffes, 
and misfortunes, that have or {hall come to the hurt, detri¬ 
ment, dr damage, of the (aid goods and merchandizes, and 
Ship, is c. or any part thereof j and in cafe of any lofs or.mis- 
fortune it (hall be lawful to the affureds, their fadors, fervants, 
and afligns, to fue, labour and travel, for, in, and about, the 
defence, fafeguard, and recovery, of the faid goods and mer¬ 
chandizes, and (hip, &c. or any part thereof, without preju¬ 
dice to this infuraace, to the charges whereof we the affurers 
will contribute each one according to the rate and quantity of 
his fum herein affured : And it is agreed by us the infurers 
that this writing or policy of affurance (hall be of as much 
force and effect as the fureft writing or policy of affurance 
heretofore made iu Lombard Street , or in the Royal Exchange , 
or elfewhere in London ; And fo we the affurers are contented, 
and do hereby promife and bind ourfclves, each one for his own 
part, our heirr, executors, and goods, to the affureds, their ex¬ 
ecutors, adminiftrators, and afligns, for the true performance of 
the premifes, confefling ourfelves paid the confideration due unto 
us for this affurance by the affured 
at and after the rate of 

In witnefs whereof we the affurers have fubferibed our names 
and fums affured in London. 

B. Com, fiih, fait, fruit, flour, and feed, are warranted 
free from average, unlefs general, or the (hip be ftranded j 
— Sugar, tobacco, hemp, flax, hides, and (kins, are 
warranted free from average under five pounds per cent . j 
and all other goods, alfo the (hip and freight, are war¬ 
ranted free of average under three pounds per cent, ualefs 
general, or the (hip be ftranded. 
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Form <f a Polity of lnfitrance on Ship and Goods , by 
the Royal Exchange Affurance Company. 

8. G. \ S. G. No. 

N. / L. 

By the Corporation of the Rojal Exchange Affurance. 

IN the Name of God, Amen. 

ai well In own name as for and in the name and names 

of all and every other perfon or perfons to whom the fame doth, 
may, or (hall, appertain, in part ur in all, doth make affurance, 
and c&u&th and them, 

and every of them to be allured, loft or not loft, 

upon any kind of goods and merchandizes 
whatsoever, loadcn or to be loaden, and alfo upon the body, 
tackle, apparel, ordnance, munition, artillery, beat, and 
other furniture, of and in the good (hip or veffel called The 

burthen, or thereabouts, 

whereof is matter (under God) for this prefent voyage 

or whofoever elfe (hall go for matter in the 
faid fhip, or by whatfoever other name or names the fame 
(hip or the matter thereof Ns or (hall be named or called: Be¬ 
ginning the adventure upon the faid goods and merchandizes 
from and immediately following the loading thereof on board 
the (aid (hip and upon the faid 

(hip, (Ac. and fo (hall continue 

and endure during her abode there upon the faid (hip, (Ac. and ' 
further until the faid (hip, with all her ordnance, tackle, ap¬ 
parel, £3 te. and goods and merchandizes whatfoever, (hall be 
arrived at upon the faid (hip, 

(Ac. until (he hath there moored at anchor twenty-four hours 
in good lafety, and upon the goods and merchandizes, until 
|Ue fame be there difeharged and fafely landed: And it (hall be 
Jawful for the (aid (hip, (Ac. in this voyage, to proceed and fail 
to, and touch and ftay at, any ports or places whatfoever, with¬ 
out prejudice to this Affurance, the faid (hip, (Ac. goods and 
von. 11 . £ merchandizes. 

•i w 
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merchandises, t&c.* for Co much as concerns the affuredt, (by 
agreement made between tl» a£Tur«d» and the laicl corporation 
in this policy)' are and ihall be rated and valued'at 

jSterling, without farther account to 
be giveq by tb« aifureds for tile £pnc. Touching the adven¬ 
ture^ and perils which the faid corporation are contented to bear 
and do tak? upon t|iem in this ypyage, they die,' of the Teas, 
men of war, fire, enemies, pirates, rovers, thieves, jettifons, 
letters of mart and countermart, furprizals, takings at fea, 
anvils, reilraints and detainments of all kings, princes, and 
people, of what nation, condition, or quality ^ foever, barratry 
of the mailer and mariners, and of all other perils, Ioffes, and 
misfortunes, that have or ihall come to the hurt, detriment, of 
damage, of the faid goods and merchandizes, and /hip, (sc, 
or any part i hereof: And in cafe of any lofs or misfortune 
it thall be lawful to the aifureds, their faflors, fervants, and 
afligns, to fuc, labour,and travel,’for, in, and about, the de* 
i fafeguard, and recovery, of the faid goods and mer- 
< handle »s f and {hip, &c. (or any part thereof), without pfe- 
hi'htv n> this aiTurance, to the charges whereof the faid corpo- 
f ’5 ion will contribute according to the rate and quantity of the 
f-.if, herein alTured ; And it is agreed by the faid corporation 
rbat this writing or policy of aiTurance ihall be of as muck 
force and clfcdl as the Aired writing or policy of aiTurance here¬ 
tofore made in Lombard Sj'rw/, or in the Royal Exchange, or 
elfevvhcre in Louden : A nd fo the faid corporation are contented, 
and do hereby promife and bind themfclves and their fucceilbre 
to the aifureds, their executors, adminiftrators, and afligns, for 
the true performance of the premifes, con felling themfelves 
paid the conflderation due unto them for this affurance by 
at and after the rate of 

per cent. In witnefs whereof the faid Corporation fiaye caufed 
their common feal to be hereunto affixed,, and the fqm or fums 
by them allured to be hereunder written, at their office in the 
Royal Exchange of London this ’ Day of 

in the year of the reign of our Sove¬ 
reign Lord by the grace of God, of the 

united kingdom of Great Britain and Ireland, King, Defender of 

the Faith, and in the year of our Lord 

* 1 1 * • 

The faid corporation are content with this aiTurance for 
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Free from all average on corn, flour, fiflt, fait, fruit, feed, 

- hides, and tobacco, unkfs general, or otherwife fpecially 
agreed. 

Free from average on fugar, rum, fkins, hemp, and flax, under 
five per cent .; and on all other goods, and on (hip, under three 
percent, except general. 

By order of the Court ofDiredton* 


No. III. 


Term of a Policy of Infurance on Ship and Goods by 
the London AJfurance Company . 

SHIP and GOODS. 

London Adurance Houfe. 

No. No. in London . 

By the Governor and Company of the London AlTurance. 

IN the name of God, Amen. 

as well in own name as for and in the name and names of 
all and every ether perfon or perfons to whom the fame doth, 
may, or (hall, appertain, in part or in all, doth make a durance, 
and caufeth and them, and every of them, tQ 

be aflured, loft or not loft, at and from upon 

any kind of goods and merchandizes whatfoever; and alfo upon 
the body, tackle, apparel, ordnance, munition, artillery, boat, 
and other furniture, of and in the good ihip or veflel Called 
The , whereof is mafter (under God) for this 

prefent voyage or whoever elfe (hall go for 

mafter in the (aid (hip or veflel, or by whatfoever other name or 
names the faid (hip or veflel, or the mafter thereof, is or (hall bt 
named or called; Beginning the adventure upon the faid goods 
and merchandizes from and immediately following the loading 
thereof aboard the faid (hip or veflel at and upon 

2 2 the 
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the faid (hip or veflel, &e. and fo (hall 

continue and endure during her abode there, upon die faid (Mp 
or veflel, life. ; and farther, ilntil the faid fliip or veflel, whli 
all her ordnance, tackle, apparel, life. andgbodsand merchan¬ 
dizes whatfoever, (h»U be arrived at 

and upon the faid fhip or veflel, life. until ihe hath moored at 
anchor twenty* four Hours in good fafety, and upon the goods 
and merchandizes, until the fame be there fafely difchargftd and 
landed ; And it (hall be lawful for the faid (hip or veflel, life, in 
this voyage, to proceed and fail to, and touch and ftay at, any 
ports or places wliatfoever t without prejudice 

to this affurance, the faid (hip or veflel, life, goods and. mer¬ 
chandizes, life. forfo much as concerns the aflureds, (by agree¬ 
ment between the aflureds and the London aflurance), are and 
(hall be rated and valued at without farther or 

other account to be given by the aflureds for the fame. Touch¬ 
ing the adventures and perils, which the (aid London affurance 
are contented to bear and do take upon them in this voyage* 
they are, of the feas, men of war, fire, enemies, pirates, rovers, 
thieves, jettifons, letters of mart and countermart, furprizals, 
takings at fca, arrefts, rcilraints, and detainments of all kings, 
princes, and people, of what nation, condition, or quality fo- 
ever, barratry of the mailer and mariners, and of all other 
perils, Ioffes, and misfortunes, that have or (hall come to the 
hurt, detriment, or damage, of the faid goods and merchandizes, 
and fliip or veil'd, life. or any part thereof; And in cafe of any 
lofs or misfortune, it (hall be lawful to the aflureds, their fadtors, 
fervants, and afligrs, to fue, labour, and travel, for, in, and 
about, tne defence, iafeguard, and recovery, of the faid goods, 
merchandizes, and (hip or veflel, life, or any' part thereof^ 
without prejudice to this affurance, to the charges whereof the 
faid London affurance will contribute according to the rate and 
quantity of the fum herein affured : And it is agreed that this 
writing or policy of affurance (hall be of as much force and effect 
as the iurett writing or policy of aflurance heretofore made in 
Lombard Street , or in th eRoyal Exchange or elfewhcre in London: 
And fn the faid London affurance are contented, and do hereby 
protnife and bind thcmfelves and their fucceffors to the aflureds, 
their executors, adminiftrators, andafligns, for the true perform¬ 
ance of the premifes, confelfing themfelves paid the confideration 
due unto them for this aflurance by the affured, at and after the 
rate pf per cent. In witnefa whereof the 

laid 
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Cud London aflurance have caufed their common feal to be here* 
unto affixed* and the Aim or Aims by them afliired to be here* 
under written* at their office in this day of 

in the ■ year of the reign of our Sovereign Lord 
by the grace of God, of the united kingdom of Great Britain 
and. Ireland, King* Defender of the Faith* and io the year of 
our Lord 

Free from all average on corn, flour, fruit* B(h, fait* and feeds* 
except general. , 

Free from average on fugar, rum* hides* {kins, hemp, flax, 
and tobacco, under five pounds percent .; and on all other 
goods* and (hip, under three pounds per tent, except 
general. 

/ • 

7*he faid governor and company are content with this aflur- 
$sce fop 


* 3 
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No. IV. 

Form of a Bill of Bottomry , by deed poll 9 where the 
Ship is to go to federal Ports » 

TO all Peoplb, &V. I A. B. of, &c. mariner, matter, and 
part owner of the good (hip or veffel called, of London, 
of the burthen of two hundred tons, or thereabouts, now 
riding at anchor in the river Thames, within the port of Lon¬ 
don, do fend greeting; Whereas. the faid (hip is now bound 
out upon a voyage from the faid port unto the ittand of Bar¬ 
bados*, and from thence, if occafion (hall be, to the ittand of 
May, and fo to return back again to the faid ittand of Barba¬ 
dos*, and thence to London, to end her voyage; Now know ye, 
that I the faid A. B. for myfelf, my executors .and adminiftra- 
tors, do covenant and grant, to and with C.D. of &c. (who, 
before the fealing and delivery hereof, hath paid and advanced 
unto me the faid A- B. the fum of 500I. of lawful money of 
Great Britain, and is contented and hath agreed to (land to, and 
bear the adventure of the faid fum upon the body of the faid 
(hip, during the faid voyage), and to and with the executors, 
adminiftrators, and attigna of the faid C. D. by thefe prefents % 
That the faid (hip, with the firft good wind and weather after the 

.day of.next eufuing the date hereof, (hall 

depart from the faid river Thames, on the faid intended voyage, 
and (hall by God's grace, (the perils and dangers of the fea, and 
reftraint of princes and rulers excepted), return into the faid 
river Thame* from her faid voyage before the expiration of 
fourteen months, to be accounted from the date of thefe 
prefents; and that the faid (hip, in her faid intended voyage, 
(hall not fail or apply unto any other ports or places than thofe 
before mentioned herein, ualefs (he (hall be neceflltated thereto, 
by extremity of weather, or other unavoidable accident. And 
that I the faid A. B. my executors, adminiftrators, or alCgns, 
(hall and will well and truly pay, or caufe to be paid, unto the 
faid C. D. his executors, adminiftrators, or attigns, at, fsfe. 
the fum of 560I. of lawful money of Great Britain , in refpeft 
of the adventure aforefaid, if the faid (hip (hall go only to the 
ittand of Barbados *, and from thence return to London to finittt 
her f»d intended voyage ; and th$ fum of fool, of like money, 

if 
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if the {aid (hip (hall go from thence to the ifland of May, and 
fo return again to the faid ifland of Barbadoes, and thence to 
London to end her faid voyage; and that within one month 
after the return of the hull 'or body if the faid fhip unto the 
river Thames* from her faid voyage. Provided always, 
and it is nevertherlefs the true intent and meaning of thefe pre¬ 
fents, That if the faid fhip, in her intended voyage, fiiaif hap¬ 
pen to he loft, mifcsrry, or be taken by men of war, or pirates, 
that then this prefent writing or deed, and every covenant, pay¬ 
ment, matter, and thing therein contained, on the part and behalf 
of me the faid . 4 . B. to be done, paid, and performed, fhall be 
void and of none effeft : /knd that then I the faid A* R. nay ex¬ 
ecutors or adminiftrators, (hall not be anywife chargeable or 
liable to ;pay the faid feveral fums before mentioned, or either 
of them, or any part thereof, to the faid C. D* his executors, 
adminiftrators, or afiigns, but that he and they are to lofe the 
fame, and every part thereof; any thing herein-before contained 
to the contrary thereof, in anywife notwithftanding. And it 
i*v agreed, by and between the faid parties to thefe prefents, 
that iii cafe the faid fhip fhall not be returned unto the river 
Thames, from the faid intended voyage, at the end of fourteen 
months, to be accounted from the date of tbefe prefents ; and 
that, at the expiration of the faid fourteen months, there (hall 
not be juft proof made of the lofs happening within the time 
aforefaid} that then, I the faid A. B. my executors, adminif¬ 
trators, or afiigns, ihall and will, within twenty days next after 
the end and expiration of the- faid fourteen months, well and 
truly pay, or caufe to be paid, unto the faid C. D. his execu¬ 
tor?, adminiftrators, or afiigns, at the place of payment aforefaid, 
the faid fum of 560 /. in cafe the faid (hip (hall go unto the faid 
ifland of Barbadoes as aforefaid, and the faid fum of 6oo /. in 
cafe the faid (hip (hall go upto the faid ifland of May as afore¬ 
faid j and that the faid C. D. (hall not run the hazard and ad¬ 
venture of the faid fum by him adventured as aforefaid, upon 
the body of the faid (hip, any longer than fourteen months, to 
be reckoned and accounted as aforefaid. In witnefs, CSV. 
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No, V. 


Form <f a Refpondentia Bond, upon an Eaft India 


Know all msn by thefe prefects, that I» / if. 

•f in the county of , mariner, am Ml 

and firmly bound to C. D. of, fife, in tbe fum or penalty 
of i)OQO /. of lawful money of Grni Britain, to be paid 
to tbe bud C. />. or to his certain attorney) executors, 
admiaiftrators, or afiigns, to which payment) well and 
truly lo be made, I the (aid A. B. do bind nty&lf, toy 
heirs, executors, and adminiftrators firmly, by thefe pte- 
fent8) fealed with my feal, dated this 23d day of Jemu~ 
eury, in the fbrty-fecondyear of the reign of our Sovereign 
Lord George the third, by the grace of God, of the united 
kingdom of Great Britain and Ireland, King, Defender of 
the Faith, and in the year of our Lord 180a. 

Whereas the above-named L\ D. on the day of the date above 
written, advanced and lent unto the laid A. B. the fum of 500 /. 
upon the goods, merchandize, and effefts laden and to be laden on 
board the good fhip or veflel called The Saint George , now riding at 
anchor in the river Thames outward bound, and whereofone E. F- 
is commander Now the condition of this obligation is 
fuch, that if the fold fhip or veflel do and fhall, with all con- 
venient fpeed, proceed and fail from and out of the faid river 
Thames, on a voyage to any port or place, ports or places, in 
the Eaft Indies, China, Perjta, or elfewhere beyopd the Cape of 
Good Hope ; and from thence do and fhall fail, return, and 
come back into the faid river Thames, at or before the end 
and expiration of 36 calendar months, to be accounted from 
the day of the date above written, and there to end her laid 
intended voyage, (the dangers and cafualties of the feas except¬ 
ed) ; And if the faid A. B. his heirs, executors, or adminiftra- 
tors, do and fhall within thirty days next after the faid fhip or 
veflel fhall be returned to the faid port of London , from her 
faid intended voyage, or at and upon the end and expiration of 
the faid thirty fix calendar months, to be accounted as aforefaid, 
(which of the faid times fhall firft and next happen), well and 
truly pay, pr caufe to he paid, unto the &u i C. D- his executors, _ 

adminiflratora. 
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mdrainiftraton* or afflgna, the full fum of 500/. of lawful money of 
Great Britain, together with the fum of 1 a /. of like lawful money 
per kalendar month* for each and eveiy kalendar month; and fo 
proportionally for a greater or lefs time than a kalendar month 
for all fuch time* and fo many kalendar months as fhall be 
elapfcd nod run, out of the laid thirty-fix 'kalendar month** 
over and above twenty kalendar months* to he accounted from 
the day of the date above written * O* if, in the hid voyage* 
and within the faid thirty-fix kalendar months to be accounted 
as aforefaid* an utter lofs of the laid fhip or vefiel by fire* ene¬ 
mies* men of warj or any other cafunities* fhall unavoidably 
happen* and the faid A. B . his heirs* executors* or adminifira- 
tors* do and fhall* within fix kalendar months next after fuch 
lofs* well and truly account for (upon oath if required), and 
pay unto the faid C. D . hia executors* adminiftrators* or 
affigns* a juft and proportionable average on all the goods and 
efiie&s of the faid A. B. carried from England on' board the fa/d 
(hip or vefiel, and the net proceeds thereof* and on all other 
goods and effcfts which the faid A. B. fhall acquire during the 
faid voyage* for or by reafon of fuch goods* merchandizes* and 
effe&s, and which fhall not be unavoidably loft; then the above 
written obligation to be void and of none effeft, elfe to ftand 
in full force and virtue. . 

A.B. (l ».) 

Sealed and delivered* 

(being firft duly ftamped) 

Jn the prefence of 
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i. 

' * ' • *» 'i ( 

Form of a Policy of hfuranee upon a Life, forth* Life 
of the injured, by the Society for equitable 
Assurances upon Lives. 

j \ * ’ 

This PRESENT INSTRUMENT OR POLICY ^OF INSURANCE, 
witneffeth, that whereas A . B. of in the 

county of hath entered into and become 

a member of the fociety for Equitable Assurances on 
lives and furvivorihips, according to a certain deed of fettlement 
bearing date the feventf\ day of September, which was in tha 
year of our Lord one thoufand feven hundred and fixty-two, 
and inrolled in his majefly’s court of King's Bench at IVeJlmin - 
Jlcr i and whereas the faid fociety, relying upon the truth of a 
certain declaration, dated this day of 

made and figned by the faid A. B. touching the age, ftate of 
health, and other circumftances attending the faid A. B • have 
affured to the faid A. B. the fum of 

pounds, to be paid to his executors, adminiftrators, or afligns, 
after the deceafe of the faid A. B. whenfoever the fame fhall 
happen ; provided the faid affured does not exceed the age of 
years on this day of 

has had the fmall-pox, and is not afflifted with any diforder 
which tends to the fliortening of life, (as in the faid declaration 
more fully is fet forth), at and under the annual fum or pre¬ 
mium of 

And whereas the faid affured hath executed the covenants 
ufually entered into by members of the faid fociety, and hath 
paid fuch premium for one whole year, commencing from the 
date of thefe prefents: Now we, whofe names are hereunto 
fubferibed, and feals affixed, being two of the truftees of the 
faid fociety, do, for ourfelves, and our affigns, truftees of the 
faid fociety, covenant, promife, and agree, to and with the 
faid affured, and the executors, adminiftrators, and affigns of 
the faid affured, that if the faid affured, or the affigns of the 
faid affured, fhall yearly and every year, during the term of 
this affurance, continue to pay to the truftees of the faid 

14 fociety. 
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fociety, or to any two or more of them, the annual fum or pre¬ 
mium aforefaid, on or before the day of 

in every year; and (hall obf<?rve, perform, fulfil, and keep all 
and lingular the covenants,' articles, claufcs, provifos, condi¬ 
tions, and agreements, which on the part and behalf of the 
faid allured, are and ought to be obfervcd, performed, ful¬ 
filled, and kept, according to the true intent and meaning of 
the faid deed of fettlemeht: We, or due afligns, trufteea of the 
faid fociety for the time being, will or (hall, within fix kaleadar 
months, after fatisfa&ory proof (hall have been made of the 
death of the fiid a flu red, well and truly pay, or caufe to be 
paid, out of the dock or fund of the faid fociety, unto the 
executors, adminillrators, or afligns, of the faid allured, the 
full fum fo hereby allured Provided always, and it is hereby 
declared to be the true intent and meaning of this policy of 
aflurance, and the fame is accepted by the faid afiured upon 
thefe exprefs conditions, that in cafe the faid allured (hall die upon 
the feas, or (hall go beyond the limits of Europe , unlefs licenfe 
be obtained from the court of dire&ora, or fhall die by his own 
hands, or by the hands of juftieej or if the age of the faid 
allured does exceed years ; or if the faid 

allured be now affli&ed with any diforder which tends to the 
fhortening of life ; or if the above-mentioned declaration con¬ 
tains any untrue averment, this policy (hall be void. 

In witnefs, 5c c. 


toy 
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No. VII. 


Form tf a Policy of Infurance again/l Fire. . 


By the Corporation of the Royal Exchange A fill ranee of Houfei 
and Good* from Fire. . 


THIS prefent inftrument or policy of affurance witneffeth, that 
whereas A. B. hath agreed to pay into the treafury of the cor¬ 
poration of the Royal Exchange, London, For the affurance of 
from lofa or damage by fiie. Now know alt 
menhy thefeprefentt. That the capital (lock, eftate, and fecurities 
of the faid corporation (hall be fubjeft and liable to pay, make 
good, and fatisfy onto the faid aiTured, his heirs, executors, or 
adminiftrstors, any lofs or damage which (hall or may happen 
by fire to the faid goods aforefaid, (except fuch 

goods as hemp, (lax, tallow, pitch, tar, turpentine, glafs, china, 
and earthen wanes, writings, books of accounts, notes, bills, 
bonds, tallies, ready money, jewels, plate, pictures, gun-powder, 
hay, draw, and com unthrelhed), within the fpace of twelve 
calendar months from the day of the date of this inftrument or 
policy of afiurance, not exceeding the fum of 
and (hall (o continue, remain, and be fubjeft and liable, as afore¬ 
faid, from year to year, to be computed from the day 

of in every year, for fo long time as the faid allured 

(hall well and truly pay, or caufe to be paid, the fum of 

into the trealury of the faid corporation, on or 
before the day of which (hall be in each 

fucceeding year, and the faid corporation (hall agree thereto by 
accepting and receiving the fame; which faid lofs or damage 
(hall be paid in money immediately after the lame lhall be 
fettled and adjufted j or otherwife, if the laid lofs or damage 
(hall not be adjufted, fettled, and paid within fixty days after 
notice thereof lhall be given to the laid corporation, by the faid 
allured, that then the faid corporation, their officers, workmen, 
or affigns, lhall, at the charge of the faid corporation, at the 
end and expiration of the faid fixty days, provide and fupply 
the faid allured with the like quantity of goods of the fame fort 
and kind, and of equal value and goodnefa with tbofe burnt or 

damnified 
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damnified by fire. Provided always neverthelefs, and it ia hereby 
•declared to be the true intent and meaning of this deed or 
policy, that the laid flock, eftate, and fecuritiea of the faid 
corporation fhall not be fubjeft or liable to pay or make good to 
the allured any lofsor damage by fire which fhall happen by any 
invafion, foreign enemy, or any military or ufurped power what- 
foever. Provided alfp, that this deed or policy fhall not take 
place or be binding to the faid corporation, until the premiam 
for one year is paid, or in cafe the faid allured fhall have already 
made, or (hall hereafter make any other afTnrance upon the 
goods aforefaid/unlefs the fame fhall be allowed of and fpecified 
upon the back of this policy: Or if the faid A. B. at the 
time when any fuch fire fhall happen, fhall be in the poiTefiion 
of, or let to any perfon who fhall ufe or exercife therein the 
trade of a fugar-baker, apothecary, chemift, colour man, dif- 
tiller, bread or- bifeuit baker, fhip or tallow chandler, liable 
keeper, innholder, or maltller, or fhall be made ufe of for the 
(towing or keeping of hemp, (lax, tallow, pitch, tar, or tur¬ 
pentine ; but that in all or any of the faid cafes thefe prefents, 
and every claufe, article, and thing, herein contained, fhall 
ccafe, determine, and be utterly void and of none effeft, or 
otherwife fhall remain in full force and virtue. In witne£> 
whereof, the faid corporation have caufed their common feal to 
be hereunto affixed, the day of in the 

year of the reign of our Sovereign Lord by the grace 

of God, of the united kingdom of Great Britain and Ireland, 
King, Defender of the Faith, . and in the year of our Lord 
one thoufand eight hundred 

N. B. This policy to be of no free 
if affigned, unlefs fuch afiign- 
, ment be allowed by an entry 

thereof in the books of the com¬ 
pany. 
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Vifgtr v. ?«/■- 
.«//, 5 Eff. Rep. 
184. 


The infurance 
«f neutral pro- 
perty, p ov tried 
it contravene no 
pJicy or the 
State, will be 
good, though the 
coon of Admi¬ 
ralty pronounce 
tiut tliere was 
good caufe for 
<hc ieiruuc of it, 
iuit order it to 
he rt’fioied. 


No. VIII. 

Cafes, reported too late to be inferted in their proper 

Places . 

Goods, the property of perfons at Leghorn , were inftlred 
on board the Fox, from New Tori to Gibraltar.-—In. an ac¬ 
tion to recover for a loft by capture, it appeared that the Fox 
faded from New Tori on the lit of June 1893 for Leghorn , 
with orders for the captain to touch at Gibraltar for informa¬ 
tion on the fubje& of war between England and France ; and 
if, on bis arrival at that place, fuch a war exifted, and he could 
not proceed to Leghorn, he was then to fail to Genoa, Naples, 
or Palermo ; that at the time of the ihip’s failing from New 
Tori, and at the time of the capture, Leghorn was garrifoned 
by French troops; that on the 12th of July, the Fox was 
captured by a Britijb ihip of war, and carried into Gibraltar , 
where the Vice Admiralty Court, after reftoring the Fox, and 
all the cargo, except the goods infured, Hated : * That, as it 

* appeared doubtful, under all the circumftances, whethet 

* the property of the inhabitants of Leghorn was liable to be 
' treated indiferiminately as the property of citizens of the 

* French republic, the judge referved the final adjudication of 

* the goods in queftion for fix months for further information 

* rcfpedling fuch doubts, pronounced for juft caufe of feizure of 
f the ihip and goods, dire&ed freight to be paid to the captain, 
‘ and the captor’s cxpenccs to be charged on the goods fo re- 

* ferved :* That on the 20th of Augujl, a commiflion iflued for 
the unloading and fale of the goods, and on the 14th of Febru¬ 
ary 1804, a final decree was made directing the value of the 
goods to be reftored to the owners, fubje&s of the king of 
Etruria , and pronounced foe juft caufe of feizure.—It was 
objected that, as it appeared by the provifional and final fen- 
tcnces, that there was a juft caufe of feizure, this aftion could 
not be maintained, for though the underwriters infure again ft 
capture generally, yet this cannot extend to captures fpr juft 
caufe by a Britj/h ihip, according to the dodrine laid down in 
Kellner v. Le Mefvrier ( a )—But Lnrd Ellenborough, who tried 


( a ) Sup. $75. 


the 
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%he caufe, faid, that when the Vice Admiralty Court pro¬ 
nounced for juft caufe of feixure, it did not adjudge that the 
goods infured were condemnable; that this was a capture of 
neutral property, the infurance of which contravened no policy 
of the ftmte, which conftituted the principal difference between 
this cafe, and that which had been cited. 


' An infnraace was made by the captain of a flup in the A?«g v. Glwv, 
African flave trade, “ on his commiflions, privileges. See. as 1N * *° 6 *. 

may be hereafter valued.” — It appeared that the infured, Thecommiflion* 
befides his wages, was entitled, for his trouble in purchafmer ,nd P riv,,e S e * °f 

_ . . _ . . - , * ® the captain of a 

Daves on the coaft of Africa, and difpoung of them again in (hip in the^/W- 

the Weft Indies, to 2/. per cent, on the grofa fales, and 4/. for ran ^ ave 

every 110/., after deducing the above a/, per cent, and the pri- m * y • m UI 

vileges and commiflions of the other officers.—It was objected 

that the commiffions and privileges of the infured, being in the 

nature of wages, the policy was void, within the authority of 

the cafe of IVebJler v. De Tqffet ( a ) —But the court determined 

that the rule which prohibited the infurance of the wages of 

the mariners did not apply to the captain; and therefore 

the plaintiff was entitled to recover. 


In this cafe, the only queftion was, whether rice was Satt v. BuJ- 
corn, within the meaning of the ufual memorandum.—On the l{lliltn t > N. 
trial, the ufage was proved to be againft its being fo con- R ‘ tl3 * 
fidered.—The court held, that the common fenfe of the words Rice ii not com 
ought to decide, unlefs a clear ufage to the contrary were tagoMhe'roin- 
fltewn ; and that here the ufage accorded with the plain fenle*. mon memorm- 
of the words, to (hew that rice was not intended to be exempted du "’ 
from partial lofs [b). , ' 


v 


i 


, (a) Syp.po. ’ 

(J>) Vid, Mfifttt r^Siurray, fup. 23 ( 5 . 
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In an a© ion for 
a partial lofty 
upon a capture 
and lo-capture, 
the plaintiff muff 
produce the pro¬ 
ceeding! of the 
AdmiraltyCourt 
to (hew the 
amount of the 
ffclvageknd et« 
pence* for which 
the underwriter! 
are hebie. 


v.Sjdfc 

btiham, 
t Cm/> Il6. 

A wknete who 
haa never feen 
the Slip, map be 
examined, 10 
(hew that, ac-, 
cording to the 
ft atement of an¬ 
other witneftf 
who had exa¬ 
mined her, (he 
Was t or wa» not, 
fra 'Worthy. — 
A letter from 
which it might 
be inferred that 
a (hip, tn a fo- 
reign pet t might 
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la an a&ioa 00 a policy on-food* from Jomaka to Imuho 
to recover for t lofo by capture, it appeared that the flap, on 
her voyage, was captured, and the neat day re-captamA and 
brought back to Jomaua M where, ao perfbn t-g on Ipktf 
of the aaftwed) the Admkuity court ordered a foie ta pay (foe 
foWage and ex pences.—The proceeding! in this const were nat 
proved by the plaintiffs, but credit was given to the under* 
writers for the fum received out of court ,by the agent of the 
infured, and the difference only between that fum and the in¬ 
voice price of the cargo was claimed.—It was objected that the 
plaintiffs could not recover for this partial lofo without duly 
proving the proceedings in the court of Admiralty, by which 
alone the amount of the partial lofs could be afeertained.—But 
Si rJames Matujeld, C. J. who tried the caufe,overruled this objec¬ 
tion, and a verdift was found for the plaintiff for the partial lofs. 
—Upon a motion to fet this verdift afide, and grant a new 
trial, the court were of opinion that, though a capture limply 
proved, be evidence of a total lofs, and the reducing of k to a 
partial lofs might be faid to come in by way of defence ; yet, 
that, where the plaintiff in the fame breath proves a capture and 
re-capture, there is an end of the total lofo, and he can only 
claim as for a partial lofo, in which cafe he could legally make 
out this claim only by the production of the proceedings of the 
Admiralty court, which had fixed the amount of the folvage 
and cxpences to which the underwriters were liable. 


In an a&ion on a policy on a fhip, *< at and from PiBm in 
'* Nova Scotia to Liverpool, 9 * it appeared that the fhip arrived at 
PiBou on the 10th of May 1803, and having fnlpd on the voy¬ 
age infured on the 2d of September, met with ftormy weather, 
ju»d was obliged to put into Halifax on the 9th of OBober, to 
difabled as to be unfit to profecute the voyage.—It was ob¬ 
jected that the fhip when fhe foiled from PiBou was not fca- 
worthy; and, to make this out, a deposition of a man who fur- 
veyed her on her artival at Halifax, and who deferibed a great 
many deficiencies he difeorered in her, was read. It was then 
proposed to* call fome eminent forveyora of fbipx, who had 
never feen the fhip in tjueftion, to prove that a Ihfp in the ftate 
deferibed in tl» depofition, could not have been fea-worthy on 
the 2d of Septernbe r,mmi ivno objected , that this wduM be afkmg 

2* the 
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theopinion of wknefles, on an ex partt ftatement, which might b « detained by 

befaife.—-But Lord EUenborougk , who tried the caufe, over- ptr^nwd not 

ruled theobje&ion, upon the ground that the jury might be l* communicat- 

af&fttd in matters of flcill and fcienee by the opinion of perfone under * 

particularly converfant with the fubjq&.—Another ground of 

defence was. that before the policy was effe&ed, a letter had 

been received from the captain of the ihip, dated at PiSou the 

Hth qf May, in which he ftated the damage the fhip had fuf- 

tained on the outward voyage, and defcribing her as being un- 

fea-worthy and in need of great repairs, which letter ought to 

have been communicated to the underwriters, as it would have 

(hewn that the ihip mu ft be detained a much longer time than 

would be neceffary to take in her cargo; which would have 

the effe& of turning a fummer rifle into a winter one.—But Lord 

Ellenborough '■ held, that if it were neceffary to difclofe this letter^ 

as indicating the time when the (hip might fail, it would in all 

cafes be neceffary to inform the underwriters where any re- 1 

pairs are wanting; that if they wiihed for information on 

tliis fubjeft, they might have* afked for it*; and if they would 

only infure a voyage during a particular feafon. they ought to 

require a warranty that the ihip Ihould fail by a certain day; 

and therefore that the communication of the letter ivas as little 

neceffary to ihew the probable ftay of the ihip at PiSou, as to 

(hew whether ihe was fea-worthy at the commencement of the 

voyage. 


In an a&ion on a policy on the ihip Ganges and her ftores. to Herbert v. Cham, 
and from the Southern Whale fiihery, with liberty to feek, join, P 0 ** 1 

and exchange convoys, it appeared that the ihip failed from the 1 _ 

Dawns under convoy of the Fury iloop of war, on the X2th of An 
December 1805 for 2 *ortfmouth, and in her paffage Was captured. pJJ*" ir _ 

—-The defence was, that a letter from the captain, dated the .cloture of all 
5th of December, Hating that he was to fail under convoy of 1,01 coa * 

the Fury, and received on the 6th, had not been communicated 
to the underwriters before effecting the policy, which was not 
till the x 2th of 13th of January, the broker merely faying,- 
that the i£ip had failed about three weeks.—To this two an- 
fwers were given; xft, that the defendant on the 12th ,of March 
1806, after reading this let ter, together with feveral others from 
tbecap^ajn, while a prifoner in France, giving a full account off 
all the cirpumftance* of.the cafe, hadadjufted the policy as fop 
a total lofs, which it was contended was concluiive; and 2dly, 4 

that the lttter itfelf was not material.—Lord EUcnlorough, 
voi.. 11. a a who 
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who tried the caufe, faid^—“ There are two queftions here to 
' be confidered j as to the concliifivenefs of the adjuftment, and 

as to the materiality of the letter. The cafes are clearly diftin- 
guilhable, where, npon a difpute, the money is paid, and where 
there is only a promife to pay. If the money be actually paid, 
it cannot be recovered back, without prpof of fraud ; but a 
promife to pay will, not, in general, be binding, unlefs founded 
on a previous liability (a). An adjuftment is an admiifiqn, on 
the fuppofttivn of the truth of certain fads ftated,that the infured 
is entitled to recover on the policy. Perhaps,if properly damped, 
it might be declared on as a promiffory inftrument. Here it is 
a mere admiflion, and there is. no confideration for the promife 
it is fuppofed to prpvc. An underwriter muft make a ftrong 
cafe, after admitting his liability; but, until he has paid the 
money, he is at liberty to avail himfelf of any defence which 
the fa&s or. the law of the cafe will furnilh.” idly, Refpec- 
ing the letter, his lordfhip direfted the jury to conftder whether 
it would have had the effeft of inducing the underwriters to regard 
the Ganges as a milling ihip, and require an increaied premium ; 
or, whether it might not have excited their curiofity, or led them 
to fome ufeful information.—The jury found a verdift for 
the plaintiff. 


Kaim v. Bell, 
9 £-// * 95 - 


A (hip mav 
trade, wheie (he 
hits libei iy to 
hutk, witmnit 
exprefs permif- 
fion, provided 
tliH occafion no 
delay, deviation, 
nr additional 
lift. 


IP 

The fliip Rio Nova and freight were infured ** From her 
“ loading port or ports on the coaft of Spa n to London, with 
“ liberty to touch and Jlay at any port or place whatfoever, 
“ without being deemed a deviation.”—It appeared that by the 
long continuance of the voyage from port to port in Spain, and 
the difficulty of obtaining provifions on the coaft at that time, 
the (hip’s provifions ran very Ihort. which obliged her to put into 
. Gibraltar for a fupply; that while-thd Ihip lay there for that 
purpofe the captain received on board fome chefts of dollars oh 
freight, but that this occafioned no delay beyond that which 


(a) The adjuftment has been holden to amount to primd fane 
evidence of all the fafts which conftitute a previous liability, 
fubjeft to be impeached by fraud, or mifconce'ption of the law 
or fad. Vid. fup. b. r. c. 14. § 3. where the effedl of an ad- 
iuftment is difeuffed at large. 
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was juftified by the neceflity.—In ao a&ion to recover for a lofs 
by the perils of the fea off the coaft ofCamwal/jn the home-ward 
voyage,it was objefted on the part of the underwriters on the au¬ 
thority of Stitt v. Warded, and Sheriff v. Potts, that the taking 
in of theadditional cargo of dollars nGibraliar, where there was no 
liberty tatrade, avoided thepolicy.-— But the court determined that 
as this occalioned no delay, nor any increafe or alteration of ihe 
rifle, the plaintiff was entitled to recover —Mr. Juft ice Lawrence, 
in delivering his opinion, feemed to queftion the authority of 
Stitt v. War deli— -Mr. Juftice Le Blanc faid, “ That the reafon A i;(, erf y t(J 
why a liberty is fometimes exprefsly referved for a ftrip to touch, nade ■» given . 
ftay, and trade, in the courfe of the voyage, is not becaufe this is °/ lly / x ? 
impliedly excluded m every policy in which no fuch liberty is authmue ihe 
referred, but to juftify the delay in trading there ; and that, 
where no delay is occalioned by the trading, he could fee no 
reafon why the court lliould imply a condition which the parties 
had not made.” 


A policy, dated the 4th of .-ujuJ? 1803, was effe&ed on a 
quantity of oil, the property of the plaintiff, an American citizen, 
refident there, “At and from New Tori to Havre de Grace,'* on 
board the Hanmh, an American (hip, duly documented. The 
fhip failed on the 4th of July 1803, and in the courfe of her 
voyage was arretted on the r 7th and fent into Brijlol, where 
flie arrived on the 30th. The Court of Admiralty, on the 8th 
of OSoler, ordered the flrip and cargo to be reltored, fubjeft 
to freight and expences, but without cofts or damages ; except 
a box of books, forae bark,and fome whalebone, which Wete con¬ 
demned as French property. The agents of the infured aban¬ 
doned the oil in queftion on the 14 th of OBober. They were 
apprized of the detention of the veffel and the fuit in the Ad¬ 
miralty foon after they refp'eftively took place; but were not 
parties to the fuit, nor did they know of the reftoration of the 
fhip and cargo till the 17th of OBober, three days after the 
abandonment. On the 6th ol September, the Britifh Govern¬ 
ment declared Havre de Grace to be in a ftate of blockade. 
The captain of the Hannah refufed to proceed to Havre , and 
returned to New Tori„ leaving the oil at Brifol, where it was 
fold by agreement without prejudice to the queftion ; and the 
lofs amounted to 45/. 21. 9 d. percent, of which the freight 
and expencesof reftoration amounted to jao/ ity.per eent. —Upon 
. ' aii this 


Bii'kerv. Elaktt, 
9 Enji 283. 

Aquantiryof oil, 
the property of a 
neutul on hoard 
a neutral (hip, ii 
infuied from a 
neutral to an 
enemy's port. 
The (hip ia 
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(hip and cargo 
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goodt, wt i -harn 
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The pnrt to 
which tne oil 
was dettmed is 
aftcrw.cd* p ( c 
under hWk^.Jc, 
Co that the fh>p 
cannot proceed 
thitrerTne 
inluiance wa* 
legal j the feix- 
ure and d/ten- 
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aiefs of the vuy- 



8 3 6 

age,' and would 
entitle the iu- 
furcd to a total 
lofs : — But an 
abu* lonnient, 
fi* t *iek<> after 
the liiock^dchad 
rendeed thefur- 
ther ptoficuiion 
of the voyage 
impracticable, 
was out of time, 
and the infurrd, 
there foie, enti¬ 
tled to .1 partial 
lots only. 


Jfjrvill V. St. 
J}ar 6 e t zN. R. 

A (Hip is licenfed 
by the Indin 
Cvitiounj for three 
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this cafe it was objected on the part of the underwriters, I ft. 
That the lofs did not arife from any rifle within the policy;' for, 
as Tome of the goods were enemies' property, the detention wax 
lawful ; and that the policy did not proteft the infured againft 
the effects of a lawful Briet/h capture or detention, zdly, That, 
fuppofing the plaintiff entitled to recover any thing, it could 
only be a partial lofs, the abandonment being out of time.—The 
Court determined, id. That the mere aft of carrying enemies* 
goods, on board was no breach of neutrality; that the 'Ameri¬ 
can was at liberty to purfue his commerce with France , and to 
be the carrier of goods for French fubjefts, at the rifle, indeed, 
of having his voyage interrupted by the ^oods being feized, 
or the veil'd itfelf detained; that the indemnity fought was 
not fccurcd by the policy to an enemy, or to a neutral forfeit¬ 
ing his neutrality; but to a neutral, as fuch, again ft the confe- 
qucnces of an aft juftifiably done in the exercife of his neu¬ 
tral rights, and as juftifiably controlled on our part, in the ex¬ 
ercife of our bdligcrcnt rights againft enemies* property found 
on board; and that the voyage and the commerce in which 
the veflel wa3 engaged not bring of an hoftile description, nor 
in any manner forbidden by the law or policy of this country, 
there was no ground for the firft objection, adly, That the 
lofs of the voyage, (the only defeription of lofs that could he 
contended for in this cafe) was occafioned by the detention in 
queftion, which contiu ed till after the blockade, which ren¬ 
dered the further profecution of the voyage impracticable, 
took place, would have entitled the infured to recover as for 
a total lofs, if he had abandoned in due time : but that the 
abandonment on the 16th of 0 Huber t above five weeks after the 
blockade of Havre (the lateft event to which the lofs of the voyage 
could be referred) had been publicly notified, was not in due 
time j and that, therefore, the amount of the lofs mud be re- 
ftrifted to 20 /. i (ft. ptr cent, the amount of the freight and ex- 
pences, to which the infured was fubjefted by the Sentence of 
the Court of Admiralty. 


The (hip Vznus was infured ** At and from the Cape of 
“ Good Hope to Botany Bay , Port Jackfon , and all other porta 
“ and places in New South Wales, &c. and all places beyond 
“ Cafe Horn , the Eaft Indus , Perfia t China$ the north-weft 
“ coaft of America, and to all places whatfoever after her de- 

11 parture 
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“ parture from the Cape of Good Hope , and at all times, until 
“ her fafe arrival and final difcharge at Canton with leave to 
** fell, refeU, See. and to load, unload, &c. at any port or 
“ place, without inquiring into the regularity of her procecd- 
** ings, and to continue until her arrival as above ; with leave to 
* touch and trade at all ports and places in the E<fl Indies , 
Petfta,and China, in whatever latitude or longitude, particu- 
“ larly between Cape Horn and Kamfkatka, and all iflands, after 
“ her departure from Botany Bay ; and, after her final difcharge, 
“ on her homeward voyage to England*' (a) —A licence was 
obtained from the Eajl India Company, dated the 29th of 0Bober 
xSoo, for the faid {hip, for a voyage into the Pacific 0 tan , 
to fell her cargo on the north-weft coaft of Amt> tea , and from 
thence to Japan , Koma , and Canton, and there difpofe of 
her cai'go, obtained on the north-weft coaft of America, and 
remit the proceeds through the Company's treafury to London , 
and then return to England ; but not to touch at any place in 
China but Canton , with a provifo that it fhould not authorize 
the Venus to continue within the Company’s limits for more 
than three years. The Venus arrived at Botany Bay in OBoler 
1801, from whence fhe failed to Otaheite for a cargo of pork, 
with which file returned to Botany Bay , and again failed from 
thence in February 1803, but was never heard of more.— 
Upon the trial it was objefted on the part of the defendant 
that it was evident from the date of the (hip's learing Botany 
Bay the fecond time, that the voyage deferibed in the licence 
and the policy had been abandoned, and that therefore the un¬ 
derwriters were difeharged —Sir James Mansfield , C. J., wiio 
tried the catife, left it to the jury to confider whether it was 
poflible for the {hip, after leaving Botany Bay the fecond time, 
to go to the north-weft coaft of America, from thence to Can¬ 
ton, and from thence out of the Company’s limits, on her return 
to England, within the three years limited by the licence.—The 
jury found a verdift for the plaintiff.—-Upon a motion for a 
new trial, it was contended, on the part of the defendant, that, in 
the cafe o$ a deviation, the terminus ad quern remains, but the 
courfe thither is changed; but that, where the terminus ad 
quern is changed, it is not a deviation, but an abandonment of 


(a) This is a {hort ab ft raft of the farago of words in which 
the voyage in this moll fingular policy was deferibed. • 

a a 3 the 


*3?' 

«■ 

years to take a 
cat go to the Pa¬ 
cific Qctan, .md 
the north welt 
coaft of America, 
there to trade .md 
pure ha fe a new 
cargo, >0 fail 
therewith to Can¬ 
ton, and there dif- 
pofe tticreo!, and 
remit the pro- 
rtid« to England 
through tin* Com¬ 
pany's trcafuiy. 
Trie (hip tiiU to 
Botany Bay.Uoxn 
thencrto 0 r<r/re/ 7 e 
re’ums V'Botany 
Bay, and fails 
again from 
tnrnce, Hut if 
never hetrd of 
after,—Though 
fhe was coufi- 
dered as having 
abandoned ail 
imention of pro- 
ct rding to Can¬ 
ton, this was 
not an abandon¬ 
ment of the vo y 
age, which (till 
continued legal, 
though the whole 
voyage defcrib. 
cd in the licence, 
became imprac 
t: able, and the 
underwriters 
were held liable. 



838 Appendix , No. VIII. 

the voyage} and that fuch an abandonment, at whatever time 
it takes place, whether before or after the arrival of the {hip 
at the dividing point, difcharges the underwriters. That in 
this cafe, the terminus ad qittm was Canton , and this being 
abandoned, the ttrms of the licence were violated. But the 
court determined that the verdift Ihould (land. They held, 
that if it Humid happen that the (hip, could not, by the dif- 
pofal of her cargo, raife funds to purchafe furs or other.goods 
on the north-weft coall of jtmtrica, or in the Pacific Oc an, to 
make it worth while to go to Canton, there was nothing in the 
licence from which it muft of necclfity be ipiplied that lhe was 
to go to Canton at all events. 



A 


GENERAL INDEX. 


Abandonment. page. 

Nature of - - - 559 

Whether coeval with infurance . - - ib. 

Probable origin of * - - 560 

Whether carried too far - - ib. 


In what cafes it may be 
Upon what principle 
• When permitted in France 


j6a, 580 

- ib. 

- ib. 


Upon capture and arreji * - 563 

When it may be - ib. 564, 5, 836 

It may be upon an arreft or embargo by a friendly 
power - - 5<4 

But not upon a fn:all temporary hindrance - 569 

Whfen prevented by recapture - -565 

When not - - 566, 568 

A capture does not necefiarily make a total lofs, 
nor recapture prevent it 565, 5 79 

The infured is not obliged to abandon - 564, 570 

Upon a wager the infured cannot abandon - - 564 

Whether a lofs be total or not depends on the 
final event - - 365, 574 

The jus pojl liminii continues for*ever - - '573 

The infured cannot, by abandoning, turn a partial 
into a total lofs - - 570, 583 

•Nor can he abandon but while it is a total lofs 571, 574 
Nor after the fliip’s arrival, unlefs the voyage be loft 57a 
He cannot abandon five weeks after a blockade had 
rendered the further profecution of the voyage 
impra&icable - - - 836 

While the fhip is in the enemy’s hands it is a total 
lofs - - ' 573 

But 





$4® 


INDEX. 


ABANDONMENT — continued. Page. 

Upon capture and arreji» 

But the property reverts upon a recapture -573 

There is uo veiled right to a total lofs till abandon¬ 
ment - ... - 575 

If the Ihip be recovered after a long detention, it is 
not a total lofs, even on a wager policy - ib. 

When the Ihip is fafe, and the voyage not loft, the 
infured cannot abandon - “577 

If, upon a recapture, the captain fell the fhip and 
cargo, as being the bell for all concerned, yet 
the infured may 'abandon -578 

It the captain purchafc from the recaptors, the fum 
paid is only partial lofs - - 581 

But the money paid on fuch purchafe cannot be 
charged to the underwriters, being a ranfom 596, 598 

In other cafes - - - 582 

Shipwreck is prim a facie a total lofs - ib. 

But a ftranding, of itfelf, is not fo - ib. 

No injury, however great, is a total lofs, if the 
fhip arrive - - - 583 

Or furvive the term infured - - 5P4 

But whenever the voyage is loft, th^ infured may 
abandon . . - 585 

As where a fhip cannot be repaired, or another 
procured - - - ib. 

Or where the cargo is reduced in value to lefe than 
the freight - 587 

Within what time it may be - - 589 

In foreign countries - - - ib. 

In Englan / - - - ib. 

At what time the notice mud be given ib. 592,835,6 

EfFeft of neglecting to abandon - - 590, 592 

Till notice of the lofs, the captain’s a£ts will not 
prejudice the right to abandon - - 593 

When the captain lhall be deemed the agent of the 
underwriters - - ib. 

What a£l of the infured will preclude his right to 
abandon - , . - 593 

He mult make his ele&ion fpeedily ■ - 594,836 

He muft nut firft treat the lofs as partial , and then 
abandon - « - ib. 

The inlurers requiring an abandonment of too much, 
will not excufe the want of an abandonment - 595 

If 



, INDEX. 84I 

ABANDONMENT— continued. Page. 

Within what time it may be. 

If, in the cafe of a total loas, the underwriters prevent 
an abandonment, they mull pay a total lofs - 598 
When the infured may abandon upon a prefum-d 
lofs - - 599 

Form of - - - ib. 

There mud be fome notice of it - ib. 600 

There is no particular form of it - - 599 

It mnft be explicit - - - ib. 

And unconditional - - 601 

And not for part - - 600 

When a particular article may be abandoned - ib. 

Effeft of - - - 601 

How it transfers the property - - ib. 

To what time it relates - - ib. 

Whether the abandonment of a fliip transfers the 
freight - - 60a 

It can only be in proportion to the fum infured fo$, 608 
What (hall be the concurrent claims of infurers, and 
borrowers on bottomry - - ib. 

The underwriters, and not the lender, on bottomry, 
have tne legal title • - - (08 


To whom the freight earned after abandonment (hail 
belong, where ihip and freight are feparatdy in¬ 
fured, anJ feparately abandoned 604, 606, Co 7, <So 3 
If there be a policy on (hip and cargo, and a 
feparate one on each, how the claims of the differ¬ 


ent fets of underwriters (hall be alcertained - G09 
What (hall be the claim of the underwriters, where 
the infured receives coinpenfation after aban¬ 
donment - - - 61i 

Or where the Ihip arrives fafe - - ib. 

Or the thing infured is recovered - - ib. 


In fuch cafe, the infured is not bound to take it back 61 a 
Abandonment once made and accepted is irrevocable 613 
But if it be not upon a fufficient ground, it will be 


void - - • - ib. 

Difpofil of the effefts abandoned - - 614 

Duty of the infured to fave all in his power - ib. 
Duty of the captain and failors - - 615 

The captain's power over the things faved - - ib. 

When he (hail be deemed the agent of either party - ib. 


ABANDON- 



842 


INDEX. 


ABANDONMENT (of the voyage.) 
What (hall be 
What not 

ACCEPTANCE OF BILLS. 


Page. 

- 615 

*37 


When this will conftitute an infurable interefl; 
ACTION. 

As to the form of a&ion on a policy of infurance, ■ 
Vid. Proceedings ( Declaration ). 


ADJUSTMENT OF LOSSES. 

What - - ' - 617 

What Audi be deemed a fair indemnity - - 648 


Ildw the quantity of damage is afeertained 6 18 

Upon a valued policy - - - ib. 

Upon an open one - - ib. 

Where the lofs confifts of an entire individual - 619 

Where part of the goods are faved - - ib. 

Where all are damaged - - -6 19 

Where only one of feveral articles infured is put in rifle ib. 
Where the policy is free of average under fo much 
per cent. - - - ib. 


Iiow the lofs Jhall be appreciated - - ib. 

What is deemed the true value of a thing - ib. 

The firft price is not always the true value - C11 

Different modes of appreciating a lofs - - ib. 

How goods (hall be valued in fettling an average - ib. 

How this is done in France - - ib. 

How in England - •» -62 2 

The infurer is not to be involved in the rife or fall 
of the market, or the courfc of exchange - ib. 628 
How a fhip (hall be valued - - 623 

How damage to goods (hall be appreciated • ib. 
The rule is the fame in a rifing or falling market - 626 
What is the meafure of indemnity fecured by the 
policy - - - 628' 


The amount of the lofs ought not to depend on 
after l’pcculations - 629 

The relative prices of found and damaged goods 
mull be taken from the grofs produce, not-from 
the net proceeds - - - ib. 

The computation mull be made upon the real inte- 
reft, not the value - - - 1 

lie 


* 



INDEX. 


84 3 


ADJUSTMENT OF LOSSES—ron//«W. Page. 

Effeft of - 632 

It is primdfacte evidence againft the underwriter - ib. 
This rule objc&cd to - <- 633 

Vindicated - - - ib. 

But the claim may be impeached after adjuftment - 634 
An adjuftment is not conclufive, though made upon 
a full difclofure of all fafts - - 833 

An adjuftment may be given in evidence in an a&ion 
on tliq policy - - 639 

How the claims of different fets of underwriters (hall 
be sdj ufted upon an abandonment - - 609 

ADMIRALTY. 

Vid. Con.- of Admiralty. 

ADMISSIONS. 

The neceflity of mutual admifiions in a&ions on com¬ 
mercial queftions - - 703 

AGE. 

> 

Warranty of - - - - 7G9 

Vid. Lives {Infurancc upon.') 

AGENT. 

Where he may infurc in his own right .. j 15, 3 i o 

H'3 authority - - 296 

A (hip’s hufband, as fuel), is not an agent, fo as to 
enable him to infure - ■ - 297 

In what cafe8 an agent is bound to infure for Ins prin¬ 
cipal - - - - ib. 

In what cafes an aftion will lie againft him for negli¬ 
gence - - ib. 

He is liable, if he limit the broker to too fmall a pre¬ 
mium - 298 

Even a voluntary agent is liable - - ib. 

An agent is liable if he do not furnilh the broker with 
all his inftruftions - . 299 

How the principal (hull recover in an a&ion againft 
an agent - - - ib. 

Duty of an aeent as to reprefentations made to the 
underwriters - ~ 45 1 

Any fraud or concealment by him will avoid the 
policy though the infured be innocent - - 300 

But if he a£t in the ufual manner it is fufficient - ib. 

He 
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AGENT— continued. Page. 

He ought not to be an underwrite;; - - «3®i 

If he pretend that he effe&ed a policy, trover will lie 
againft him for it, aud the lofs recovered - - ib. 

A general Agent may infure without a particular 
order - - - - *i8 

Where the matter (hall be deemed the agent of either 
party, Vid. Abandonment ( Difpofal of effeBs). 

When a general agent may infure in his own name, 

Vid. Policy ( Form—Name of infurtd). 

What (hall be fufficient proof of the authority of an 
agent to underwrite for his principal - - ‘jo'j 

ALIEN. 

When a natural-born Britifh fubjett may become a 
citizen of a foreign date for the purpofes of trade - yi 

ALIEN ENEMY. 

Vid. Enemy, - 

AMERICA. 

Difcovery of - ” * *3 

How the trade between the Americans and the Britifh 
fettlements in India is regulated, Vid. Voyage (ille¬ 
gality of). 

ANIMALS (death of). 

When a lofs within the policy * 

Vid. Lofs (By the death of animals). 

APPORTIONMENT. 

When the premium may be apportioned, Vid. Return 
of Premium (Ri/k not commenced). 

ARBITRATION. 

Vid. Proceedings (In what courts). 

ARMED NEUTRALITY. 

Vid. Northern Confederacy, — Warranty, (Neutrality), 

ARREST OF PRINCES. 

Vid. Lofs (By detention of princes). 

ASSIGNMENT (of fire policy^. 1 

How made,, Vid. Fire, \Jnfumncc aga'mfl). 


“ AT 
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Page. 

« AT AND FROM.” 

How thefe words are conftrued, Vid. Rj/i, (duration of). 
Under a policy ** at andfrom* an iOand, the {hip is 
protefted from port to port in the ifland - 358" 

AVERAGE. 

Vid. Lofs^By average contributions }. 

■ 

AVERMENT. 

Ofintereft, vid. Proceedings (Declaration). 

Of lofs, vid. ib. 

BANKRUPT. 

How an infured or a lender on bottomry {hall claim 
againft theeftateof a bankrupt infurer or borrower 731 

BANK SAUL. 

Vid. Rifle (Onflip)—Proceedings {Trial). 

BARCELONA. 

Ordinance of . so 

BARRATRY. 

Vid. Lofs (By Barratry). 

BEANS. 

Are comprehended under the word corn - - 2*3 

BELIEF. 

Whether matter of belief amounts to a reprefen tation, 454 
Vid. Reprefcntation. 

BILL OF HEALTH. 

Vid. Documents. 

BILL OF LADING. 

Vid. Documents,—Intereji (Infurable). 

When the indorfee of has an infurable intereft - 105 

BILL OF PARCELS. 

When proof of intereft - - 709 

BLOCKADE. 

Commerce with a place blockaded - -So 

The efieft of a notification of a blockade So, 81, 835 
Of the port of deftination, when a lofs of the voyage 835,6 

BOTTOMRY 
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BOTTOMRY AND RESPONDENTIA. Page. 

When an infurable intercft, Vid. Iniereji ( Infuralk ). 

Nature andform of this contract 
Bottomry defined 
Derivation of the term 

Diftinftion between bottomry and refpondentia 
The lender has no lien on the homeward cargo 
Its antiquity 

Whether the nauttcum farms of the Romans differed 
materially from bottom! y 
Pecunia trajeSitia - 4 

How bottomry differs from a fimple loan 
Analogysbetween bottomry and infurance - 
How they differ 
Utility of this contrail 
Not now much in ufe in England 
Form of it 

How the intereft mull be refcrved 
Whether equity would fupply the omiifion 

Parties to the contract 
Who may lend on bottomry 
Who may borrow - - 

When the captain may hypothecate the fhip 
The owners are liable for mpney taken up by him, 


even in the place where they refide * - ib. 

To what extent he may borrow in a foreign country 741 

Whether the lender be bound to look to the applica¬ 
tion of the money - - - ib. 

Whether the loan may be to an alien enemy - ib. 

Thing hypothecated - - 74 2 

On what things money may be lent - - ib. 

The borrower may take the money on board with 
him - - - - ib. 

But the money, or its equivalent, mull be expofedto 
the peiils of the fea, at the rilk of the lender - ib.. 
Wagers in the form of bottomry loans are permitted 
in Italy - ** - - 743 

Prohibited in France - - - ib. 

'Prohibited in England, on E Jf India voyages - ib. 

Whether k wager in the form of a bottomry Ioarrbe 
a legal contraft at common law - - 744 

Loans or* foreign Eajl Ind'nar Ihips prohibited * 7+5 


-' Whether 


- 736 

- ib. 

- 736 

- 737 

- ib. 

- 738 

- ib. 

- ib. 

- 739 

- ib. 

-740 

- ib. 

* * 

- ib. 


-733 

- ib. 

- 734 

- ib. 

- 7 3 S 

- ib. 
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BOTTOMRY AND RESPONPENTIA—cw/wik/. 

' Thing hypothecated, m Page. 

Whether money may be lent to a Briti/b fubjeft on 
goods on board an American Eajl India (hip - 745 
In England money may be lent on freight - 746 


Sailors may borrow on their goods on board} not 
on their wages - - 747 

Whether money may be lent on a'{hip or goods 
already in rifle - - ib. 

Principal and marine interejl - 748 

Of what the loan may conflft - ib. 

Upon what ground the marine intereft is deemed 
legal - - ib. 

It can only be due where the rifle has commenced 749 
Till the rifle be commenced, it is a Ample loan ib. 
What allowance the lender fhall have where the 
ri/lc has not commenced - 750 

At what time the marine intereft ceafes - ib. 

Whether it be legal to contraft for fo many months* 
intereft at ail events - 751 

When common intereft begins to run - 75a 

Perils or rijks to which the lender is liable 753 

The lender muft run the fea rifle - ib. 

The perils are nearly the fame as in infurance ib. 

They include capture and piracy - ib. 

Nothing {hart of a total lofs will difeharge the bor¬ 
rower - - 754 

The lender is not liable for the internal defeft of 
the thing - - 755 

Nor for the aft of the owner or Captain - 756 

Nor for fmuggling - ib. 

Nor for any lofs, if the (hip do not fail on the , 

voyage deferibed - - 757 

Or if Ihe deviate without neceflity - ib. 

■ Or be changed without neceflity - - 758 

But her being prefled into the King’s fervice will ex- 
cufe a deviation - - 757 

What (hall be the duration of the rifle - 75 8 


Whether the lender be liable to general average 760 


By the law of merchants - - ib. 

By the law of England - - 761 

The lender upon a Dani/b fhip is liable - -7 6z' 
And the Infurerson fucbloan muft make goodthelofs 76/ 


Whether 


3+7 
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BOTTOMRY AND RE8PONDENTIA^mri««*/. Page. 

Whether the lender he entitled to the benefit of 
Salvage - , 764 

Upon Eajl India voyages he is - - ib. 

Whether upon other voyages - ib. 

How bottomry loans (hall be infured 117, 118,128, 317 
The borrower cannot underwrite a policy on the Joan 1 1 8 
If goods be partly infured,and money borrowed on the 
refidue, what (hall be the effeft of abandonment 668 
When the claim of a lender is preferred to that of 
an infurer - - 609 

Vide Abandonment (Effe 3 of). 

What remedy the lender lhall have again!! the 
eftate of a bankrupt borrower - - 731 

BRITISH SUBJECT. 

When he may become the fubjeft of a foreign Rate for 
the purpofes of commerce - 183 

BROKER. 

Vide Infurance Broker. 

BULLION. 

When it may be infured “ without further proof of in- 
teref than the policy” - 132,320,612 

If clandeftinely exported a policy on it will be void 320 

CABLE. 

When the lofs or deftru&ion of it !hall be a general, 
when a particular, average 

CAPTAIN. 

May infure his goods on board 
' When he may infure his prize 
Vide Interefi (Infur able). 

Whether his ignorance or inattention be a peril of the 
fea - - - 487 

Whether his miftake be a ri!k within the policy 487, 490 
His power as agent for all concerned 500,578, 580,6^ 
Money paid by him upon a compromife, to obtain 
reftitution of the drip, is a lofs within the policy 

His duty in fettling averages 
Vide Lofs (By average contributions.) 

*4 


JOT, 502 

' 544 
His 


" 54 ° 

- 9 1 

- 10S 
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©APTAIN— continued. Page. 

His power in borrowing money and hypothecating the 
Ihip - - 740 

Vide Bottomry ,( Parties to the conti a 8 ). 

His duty in the'{low age, care,- and delivery of the 
goods - - 141 

For what Ioffes he {hall be liable - - ib. 

• Vide Rifk (Owners and mtjler liable)% 

How he {hall be named in the policy - -31a 

Vide Pol cy (Form and requifitet). 

When he ought to hire another {h p • - 171 


When alegal difqualifieationof him {hall avoid the policy 177 
Vide Ship (ConduB of ). 

His cloth 6 are not comprehended under the denomi¬ 
nation of “ good$” - - 3ip 

Vide Policy ( Requisites—SubjeB matter). 

CAPTURE. 

Lofs by—Vide Lofs ( By eapture). 

CARRIERS. 

Liability of the owners and mailers of a {hip as car- 
rieis - - HJ> 4 

CERTIFICATE. 

Of minifters and churchwardens, &c. upon a lofs by 
lire—Vide Fire ( Proof of lofs), 

CESTUI QUE TRUST, 

In what cafe he has an infurable intereft - 114 

CHARTER-PARTY. 

Vide Documents. 

CHANGING RISK. 

Vide Rifk (Changed), 

CHANGING SHIP. 

Vide Ship (Changing). 

(&ERQ. 

HU rule refpeding concealment r 47 $' 

Vide Concealment, 


rot. it. 


IB 


CIVIL 
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CIVIL COMMOTION. 

. P*g* 

The effect of thefe words 

in a policy againft fire—Vide 

Fire (Ri/k). 

CLOTHES (Captain's). 


Infurance of 

• • • 3*9 

Vide Captain . 

COIN. 

How infured 

. : 3T9 


If clandeftinely exported, a policy on it will be void - 320 

COLLISION. , 

Vide Lofs (By Collifton ). 

COLONIAL TRADE. 

Vide Subjefi Matter (Prohibited colonial trade). 

COLONY. 


Enemy 1 *—-Vide Enemy t — Commerce. 

Briti/b—M ide SvIjeB Matter (Prohibitedcolonial trade), 

* 


COMMERCE [maritime). 

Growth of in modern Europe - 

m 

8 

Caufes which contributed to its revival 

m 

ib. 

Crufades 

m 

9 

Mariners compafs 

m 

ib. 

Corporations 


ib. 

Of the Lombards - 

m 

20 

Of the Hanfeatic League 

m 

11 

Of the Flemings and Dutch - 

m 

ib. 

Of the Brilijh - 

m 

12 

Checked by monopolies 

m 

*3 


As to commerce with the Britifb colonies—Vide Sub- 
jeft matter (Prohibited colonial trade). 

As to commerce with the enemy—Vide Lofs (By cap - 
, turc)Enemy. 

COMMISSION. 

Whether expe&ed commiifions upon a confignment 
be an infurable intereft - • - 13S 

The commiffions and privileges of the captain in the 
African (lave trade is an infurable intersft • 83 x 

Vidl Intertjl (IVager policies). 

COMPENSATION. 

If compenfation be made after a lofs paid, it (hall go 
to the infurer - • 611 

If before, the infured Audi recover -117 

COMPROMISE. 
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COMPROMISE. Page. 

Vide La, t ; By capture). 

CONCEALMENT. 

Its nature and effects - 464 

Avoids the contrail • . ib. 

Though it be innocent - - 465 

The infured is bound to difcloie all material drcum- 
ftances - - ib. 


When concealment by an «gent is fatal - -466 


When material - 467 

Whatever refpe&s the ftate of the (hip, time of fail- 
^ ing, fcc. is material > - ib. 

A fail from which the time of failing may be in- 
^ ferred - - 469 

That the (hip is intended for a fervice of peculiar 
danger - - - 471 

A material concealment is fatal, though the broker 
* thought it immaterial - - ib. 

Even doubtful rumours rcfpeiling the fafety of the 
(hip ought to be difclofed - - ib. 

Non-compliance with an ordinance, though made 
contrary to the law of nations, is material ' - 472 

What things need not be difclofed - - 473 

Cicero*t rule - - ib. 

How underftood - - ib. 

It is unnecefiary to difclofe what the underwriter 
knows or ought to know - - ib. 

Or wbat leffens the riik - - ib. 

Or general topics of fpeculation • > - ib. 

Or matters which are equally open to both parties 474 
Or matters for which there is an implied warranty - 475 
It is fufficient to (hew the true ftate of the (hip * 
when the UJl accounts left her, though a prior lefs 
favourable account had been received - <*477 

A letter to (hew that the (hip might be detained in a 
• foreign port for repairs, need not be communicated 833 
It is unnecefiary to difclofe a circumftance made 
material by a foreign ordinance ' - *<478 

Or the probability of an attack - * 479 


CONDEMNATION. 

Sentence of—Vide Warrant} (Neutral), 

lit 



CONSIGNEE. 
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CONSIGNEE. Page. 

When he (hall hare an infurable intereft in the con- 
fignment—Vide Interefl ( Infurable ). 

CONSOLATO DEL MARE. 

Vide Marine Law. 

CONTAGION. 

Vide Infc&ion. 

CONTRABAND OF WAR. 

Vide Subject Matter {Contraband of war). 

CONTRIBUTION. 

Vide Average.. ’ 

CONVOY. 

When a (hip may deviate to join convoy * 55 $ 

What (hall be a failing with convoy—Vide War - 
ranty {Convoy). 

CORN. 

Vide Rifle ( Memorandum). 

CORPORATIONS. 

Contributed to the revival of commerce - 9 

COURSE OF EXCHANGE. 

Vide Adjujlment of Lojfes {How lofs appreciated ). 

COURT OF ADMIRALTY; 

For the effeft of the fentence of—Vide Warranty 
{Neutral). 

Ought to proceed on the jus gentium where not al¬ 
tered, as between the parties, by particular treaties 4x9 
Has jurifdiftion in cafes of infurance in fome coun¬ 
tries, not in England - 678 

Its fentence in a proceeding in rem . is conclufive in all 
courts, and againft all perfons • • 424 

But only fo upon the points which it profbfies to de¬ 
termine - 411 

COURTS OF EQUITY. 

Have no jurifdi&ion in queftions of infurance - 679 
COURTS (foreign). 

Authority of their fentences, Vide Warranty {Neutral), 

—Foreign judgment. ^ 


COURT 
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COURT OF POLICIES OF INSURANCE. Page. 

When and for what reafon ereftcd - . - a 6 

Its powers enlarged - - ib. 

Fallen into difufe - - 27 

Cruise. 

When cruifing in quell of pfize is barratry - 520 

When a deviation - • • ig 6 

How a liberty to cruife is conftrued - - 199 

Vide Letters of marque, — Voyage ( Deviation from ). 

CRUSADES. 

Contributed to the revival of commerce » 9 


DATE (of the policy). 

Vide Policy ( Rcqui/ites — Date ). 

DECLARATION. 

For the form of a declaration on a policy—Vide Pro¬ 
ceedings ( Declaration.) 

DELAY. 

When it (hall amount to a deviation—.Vide Voyage 
(Deviation from;, 

DEMURRAGE. 

When a lofs within the policy - -Jit 

DETENTION OF PRINCES. 

Vide Lofs [By detention). 

DEVIATION. 

Vide Voyage (Deviation from)* 

DOCUMENTS. 

Neutral fhips ufually require 


Paflport, fea-brief, or fea-letter * - 406 

• Proof of property - - 407 

Mufter-roll - - ib. 

Charter-party 1 - • ib. 

Bills of lading - - ib. 

Invoices • « - 408 

Log-book « - » ib. 

BUI of health - • • ib. 

But 


b 8 t 
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% DOCUMENTS— continued.’ Pig*, 

£ut the want of any of thefe is only preemptive evi¬ 
dence againft the (hip's neutrality - - 4*8 

The effeft of a (hip’s fubjefting herfelf to detention 
for want of any of thefe - - 419 

How. the habitation of the Captain (hall be fet forth 
in the paffport ’ .. - 4^0 

Vide Warranty (Neutral). 

DOUBLE INSURANCE. 

Vide Interrjl (Double Infurance). 1 

DURATION OF THE RISK, 

Vide Rifk (Duration of ). 

EAST INDIA COMP ANT. 

Vide Voyage (Illegal) % -rlnteref (Wager). 

EAST INDIA TRAD 3 P. 

Vide Voyage (Illegal). 

EASTTNDIA VOYAGE. 

Vide Voyage (Illegal),'.—Rifk (Duration, of). 

EAST INDIES. 

Pifeoyery of palTage thither by fea «. . 13 

Trade of the Americans thither - - 6S 

EMBARGO. 

What, and by what authority laid - 508 

Is a lofs within the policy * whether it be legal or 
not - ib. 

The infurance of a trade in contravention of it is il¬ 
legal - - - ti 

The fufpenfion of the power of difpefal is a total 
lofs - - - 510 

' It is prima facie a total lofs for which the infured may 

abandon - n 563 

Vide Abandonment ( Upon capture). 

It will nat excufe the non-compliance with a war¬ 
ranty - - 35** 35* 

Vide Warranty (To fail by a ghen day). 

Wages and provifions during an embargo cannot be 
recovered on a policy on the (hip - - 72* 

Vide Proceedings (Trial). 

EMBEZZLEMENT. , 

When the owners and fhall anfwer for 241 

ENEMY* 
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ENEMY. Page. # - 

As to the in fu ranee of enemy’s property. Vide Parties 
to the Contra 3 ( Infurtd — Enemy). 

A Britijb fubjett cannot trade with an enemy 
without a licence ' - - 85 

And fuch licence mud be ftri£lly obfvrved - - 87 

- Goods bought of the enemy cannot be infqred $6,87 
But this objection mud be taken in the firft in. 

dance . - 36, 89 

Money cannot be legally lent on bottomry to an 
alien enemy - - 741 

In what cafe a neutral in partnerfhip with an alien 
enemy may infure his intered - -44 

When the produce of the enemy’s country lhall be 
liable to capture in a neutral (hip - .5o> 

Whether there (hall be a return of premium upon 
an infurance of enemy’s property - - 645 

Vide Subjefi Matter {Commerce with the Enemy)— 

Return of Premium. 

EQUITABLE TITLE. 

When an infurable intered - - 115 

EQUITY. 

Vide Court of Equity , 

EQUITY OF REDEMPTION. 

To what purpofe the perfon having the equity of re* ( 

demption of a (hip is confidered as owner - 52S 

EVIDENCE. 

When a foreign judgment fhall be conclufive in our 
courts—Vide H'arranty {Neutral). 

Whether an ufage may be proved as explanatory of a 
claufe in a policy - - 196 

When the ufage of a fimilar trade may be proved to 
lhew the practice of a newly edablifhed trade - 2^9 
Vide Ufage of Trade. * 

When a declaration of the infured, made abroad before 
a magidrate, may be read in evidence - 174 

In what cafe a proted is evidence * -715 

When a fubfequent underwriter may give in evi¬ 
dence a reprefentation made to the fird - 77a 

The decifion of a foreign court is the bed evidence of 
the law of that country m - 76a 

* a 4 To 
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EVIDENCE— continued. , Pag«. 

I o prove the amount of falvage upon a recapture, the 
proceedings of the Court of Admiralty mull be 
proved - - 83$ 

In general one underwriter cannot be a witnefs for 
another - - . ^ 

But if the broker he alfo an underwriter, he may be a 
witnefs for the other underwriter - * 

A witnefs who never faw the (hip, may prove that, 
from the defe iption of her by another witnefs, Ihe 
was not fea-worthy * 1 . 

Vide Proceedingt {Trial). 

EXPECTATION. 

When an mfurabje ivtertH—Vide Intere/l {Infurahle). 

expedifnce' 

Ought not to be the ground of a judicial decifion 33,34 
FACT' >R. 

When he (hall have a lien upon a policy of his principal ijjj 
When he may infure in his own name - - 308 

EIRE, Inference againft. 

Nature tf this contrail - - 784 

Defined - . - ib. 

But little in ufe in foreign countries - - ib. 

Time of its introdu&ion into England - - ib. 

Whether more hurtful than beneficial to the public 785 
Objections to it anfwered - - ib. 

Companies for this fpecies of insurance - 786 

To what duties fubjeCt - - ib. 

Interejl of the injured - - 787 

Whether fuch infuranoe be good without intereft at 
common law - - ib. 

Made void by ftatute - - ib. 

The infured can only recover to the extent of his 
intereft - - 788 

Neceflity of preventing fuch infurances without in¬ 
tereft - - - ib. 

In cafe of feveral infurances, each office muft have 
notice - - - ib. 

What (ha 11 amount to a fulficient intereft -789 

Rift - - 790 

What rifle is ufually infured againft - - ib. 

Exception. 
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FIRE— continued, P age, 

Rijk. 

Exception of fires occafioned by extraordinary caufes 790 
Meaning of the words “ ufurped fower” - ib, 

“ civil commotion" - 791 

A Company which pays a lofs may fue the hundred 79$ 
, Duration of the riik for the 15 days after the time 

iufured - , 79$ 

dffignment of the policy • - 800 

To one with intereft - - ib. 

How made upon a death - . ib. 

By what authority made - - 801 

Not effected by allignmeut of the goods infured - 803 
Mult be by confent of the office - - ib* 

If the afligner of the goods engage to get the policy 
transferred, he is anfwerable if he omit to do fo - 80; 
If the infured gratuitoufly engage to get the policy 


transferred, and neglcft it, he is liable - *98 

}Proof of the lofs - . 808 

What are the iifual proofs - - • ib. 

Ncceifity of thefe proofs , - - 809 

Nothing will cxcufe t*he want of them - - ib. 

The printed propofals requiring them arc a part of 
the contraft - -810 

The procuring of this certificate is a condition pre¬ 
cedent - - Sju 

FIRE (lofs by, at fea). 

Vide Lofs ( 2 ?v fire). 

FISHING TACKLE. 


Whether included iq a policy on a Greenland whaler 737 


FLEMINGS. 

Commerce of - * 

Ruined by Philip II, * - 14 

Transferred to England and Holland ■* • ib. 

FLORENCE. 

Ordinance of « - * 20 

FOREIGN JUDGMENT. 

By comity conclufire evidence in our Courts - 391 

Vide Warranty ( Neutral ). 

This comity not uniyerfid * * ib, 

Th* 
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FOREIGN JUDGMENT— continued. ■" Page. 


The French pay no regard to foreign judgment} - ' 391 
The confequence of the rule not at frrft forefeen - 393 
Means, reforted to for evading it - ib. 

FOREIGN LAW. 

How proved in our ceurta - - 76a 

FOREIGN SHIPS. ; 

Re fin * 5 t ions of 19 Geo. II. c. 37. do not extend to 
them - , - 129 

But the claufe again ft re-infurance does extend to 
them v . 144 

Vide Inter eft ( IVager,-^Re-infurance ), 

FORT. 


Whether the Governor of may infure it againft cap¬ 
ture - - 91,497 

Vide Intereft. 

FOUNDERING AT SEA. 

Vide Loft (.By perils of the fea). 

FRANCE. 

Vide Foreign Judgment, Warranty {Neutral 
FRAUD. 

Vide Reprefentatlbnr—Concealment, 

Is not to be prefumed - • 4 66 

FREIGHT. 

In France freight not already earned cannot be infured 91 
In England freight expected, as well as the (hip, may be 
infured - - 9® 

. The infured can only recover a lofs on freight, when 
the ri(k has been commenced - - ib. 

What (hall amount to fuch commencement - ib. 

Where (hip and freight are feparately infured and fe- 
parately abandoned, to whom freight fubfequently 
earned belongs * 604,606, 60) 

It can only be infured by one who has a legal or equi¬ 
table title to the (hip - ity 

Money may be lent oh bottomry or freight - 746 

Vide Intereft {Infurable). 

The infurer on goods is in no cafe habit for freight 

6* ■ ja8,7x9 

How 
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FREIGHT— continued. Page* 

How a part owner may infure freight - 730 

What frail be the duration of the rilk on freight *78 .■ 

What (hall be the effeft of an abandonment on freight* 

Vide Abandonment (EffeS of), 

FRUIT. 

When the infurer (hall be liable for a damage to fruit ay* 

FURNITURE OF THE SHIP. 

Vide Tackle,' 

GAMING. 

Nature and effects of this vice -1*9 

Vide Interfl (Wagerpolicies ). 

GENERAL AVERAGE. 

Vide Average. 

GOODS. 

. What may be infured under this denomination • jiy 
Lathed to the deck, how infured - - ib. 

Whether fiflung tackle be goods • 727 

GOVERNOR. 

Vide Forty—‘Intertjl. 

HANSEATIC LEAGUE. 

Vide Commerce,—Marine Law. 

HEALTH. 

Warranty of • - - 769 

HOPE. 

When an infurable intereft—Vid. Interefi^ (Infurat le). 

HUSBAND, (Ship's). 

Vid, Agent. 

HYPOTHECATION. 

Vid. Bottomry. 

JETTISON OR JETSON. 

Vid. Average. 

JEWELS. 

How infured • - • • 324 

Jf clandestinely exported, the policy trill be void - ib, 

JOINT INSURANCE. 

Vid. Injiiranct QmpamcL 


JUDICIAL 



JUDICIAL DECISIONS. Pag.*. 

Authority of - • - ■ 24 

JUS POSTLIMINII. 

With refpedt to captured Ihipa, continues for ever jk 573 

INDIA COMPANY . 

Vid. J Etift India Company . 

INDEMNITY. 

What fhall be deemed « * 617 

INFANT. 

V id. Lives , (Infur ante uptn~~Intcrrjl). 1 

INFECTION. 

Whether the infurer be liable to make gopd a lofs 
occafioned by burning a (hip to prevent infe&ion 

INQUIRY, (Writof). 

What evidence fufficient upon « 

Vid. Proceedings , 

INSURANCE. 

Defined - • - * 

Abufesof, reitrained 
Marine - « 

Utility of - * 

Origin of • » 

Chirac 7 s account of • 

Whether known to the ancients * 

Firft praftifed in Italy - • 

When introduced into England • 

1 [ Not mentioned in the ancient fea laws * 17 

Law of, a branch of marine law - — lS 

Materials from which this law is collected 18 to 24 
Regulated by few pofitive laws in England + 21 
Treatifes on 

Judicial decisions * 

When actions at common law 
brought on policies' 

Ancient mode of fettling difputes- upon 
Vid. Court of polities of infurance. 

Queftjonson ftiould not depend on fubtl&tict 
Ought not to be lucrative totke mfwed 
INSURANCE BROKER. 

Nature of his dealings ; ♦ 


494 


- ii$ 


x 

2 

ib. 

3 

3 

4 

5 
10 

zS 




- >32 

- 34 

were' firft 

- ib; 

- 25 
m 

- 6ijr 

4 

- * 9 * 
Account 
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INSURANCE BROKE R—continued. t>age. 

Account between him and each underwriter - 291 

His liability for premiums extends only to legal in- 
furances > - . - 292 

Though the premium be due from him, the lofs is 
due to the infured - - • 293 

He has a lien on the policy for his general balance 292, 301 
Unlefs his employer affcs as agent - - 301 

If the underwriters give credit to him only for the 
premiums, he may recover them from the infured - 
If he employ another broker, he is anfwerable for 
not furniihing him with all his inftru&ions 
To what extent he is thus anfwerable 
He ought not to be an Underwriter - - 301, 

If he fhould, he may nevcrthelefs be a witnefs for the 
other underwriters 
If he pretend that he has effected a policy, trover will lie 
againft him for it - - - 302 

How the plaintiff fhallrecoter in fuch a&ion - 303 

He may infure in his own name without deferibing 
himfelf as agent - - - 311 

His duty as to reprefentations - - 431 

He is refponfible for any reprefentation he makes 
without authority - - "45* 

INSURANCE COMPANIES. 


*94 

*99 

ib. 

704 


- ib. 


Vid. Parties to the contraS (Infurance Companies). 
Eftabliftiment of the Royal Exchange and London > 
AJfurance companies - - ”45 

Their charters - - -4 6 

They have an exclufive right to infure ihips and goods 
upon a joint capital ■ - - ib. 

How other companies are reftrained from infuring as ( 
fuch , - - 46, 47 

But the right of individual infurers remains unaltered * 47 
And the privileges of the Eajl India and South Sea 
companies are referved _ - - ib. 

How the Royal Exchange ind London AJfurance 
companies may be diffolved - - ib. 

Whether the continuance of their monopoly be not 
injurious to the public - - - 48 

One partner cannot recover from another his propor¬ 
tion of Ioffes incurred upon joint iafurances - ib. 

Nor 
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INSURANCE COMPANIES— continued, figti 

Nor can be recover, even from the broker, the Aunt ' 
of a lofs received by him from the other partner - 49 
Nor can the oftenfible underwriter recover the profits 
from the broker, on the ground that (the partner* 
fhip being illegal, he was foie infurer • - 49 

But the contrad is binding as between the oftenfible 
underwriter and the innocent infured - , 51 

An award tliat a balance is due from one partner to 
another upon joint infurances is void - • ib. 

In what cafe an infurance upon a joint /capital may be 
good - - - - - 5» 

How the common memorandum in their policies differs 
from that of private underwriters - - 224 

Vid. R{fh (Excluded by the memorandum). 

May make agreements for infurances upon unftamped 
* labels - - 339 

In what form of a&ion they muft be fued - - 693 

Vid. Proceedings ( Declaration). 

How they may plead - - 698 

Vid. Proceedings (Plea), 

INSURANCE AGAINST FIRE. 

Vid. Fire. 


INSURANCE UPON LIVES. 

Vid. Lives. 

INSURED. 

What perfons may be - 5 - 31 

Whether an alien enemy - * - ib. 

Vid. Enemy parties to the eontra/t (Enemy). 

How he, his agent, or truftee (hall be named in the 

. policy m m i * 306 

INSURERS. 

What perfons may be * “44 

Individual underwriters - • - ib. 

Character of the French underwriters - - 45 

EngVtfh - - ib. 

A borrower upon bottomry cannot be an infurer upon 
the loan - - - ill 

What they are prefumed to know - 1 - tjo 

Vid. Concealment, 

INTEREST.. 
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INTEREST. , Page; 

What Jhall amount to an infurable interefi - 104 

Qualified property - - 105 

In what cafe different perfons may each have an in- 
- furable intereft in the fame thing to its full amount ib. 
When .the indorfee of a bill of lading has an in¬ 
furable intereft - - - * ib. 

When the indorfer ftill retains an infurable intereft ib. 
Where ad expectation of profit, or ofa future intereft 
in a thing, is an infurable intereft - -107 

In what cafe a captor has an infurable intereft - 108 
Truftees for the care and difpofal of (hips and goods, 
under the direction of third perfons have an in^ 
furable intereft - - - 109 

Whether a truftee, a gonfignee, or a prize agent, has 
an infurable intereft - - - ill 

.A lien on the thing infured is an infurable intereft 31 j 
Whether an infurance without intereft be a legal 
contraft at common law - - -112 

Where a mere cejluique trujl may infure - - 114 

Where a general agent may infure in his own right 115 
An infurable intereft can only be founded on a legal 
or equitable title - - - ib. 

A joint purchafer of a (hip, whofe name is not in the 
regifter, has neither title - - - ib. 

What title to freight will make an infurable intereft 11 6 
The lender on bottomry has an infurable intereft in 
the fum lent - - - - 117 

And the borrower in the furplus value of the thing 
hypothecated - - - liS 

But the ufage of a particular trade may vary this 
rule - - - - ib. 

The borrower cannot be an infurer on the fum lent il|, 

' .When there (hall be a return of premium for want 
of intereft in the infured, Vid. Return of premium. 

How the intereft of the infured (hall be proved— 

• Vid. Proceedings (Trial). 

Wager policies. 

Mifchiefs refultiug from a fpirit of gaming - 119 
Legality of wagers confidered - - 119 

Difference between a wager aud an infurance - 121 
Form of a wager policy - » * >b. 
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INTEREST— continued. -• j’agft 

Wager policies . 

The words * f intereft of no intereft’* do not uecef- 
farily make a wager - - - \t%' 

Prohibited in moil countries - i»i 

Whether legal at common law in England * 12s 

At what time introduced here - - ib. 

Series of authorities on which its legality refb 123/12$ 
How retrained by ftatute - • - - 127 

Exceptions as to privateers - , - ib, 

Alfo as to goods imported from thd Spamjh and 
Portuguefe colonies - - - 128 

And as to foreign (hips and goods ~ -129 

The infured may be compelled to declare J10W much 
he has infured, anJ borrowed on bottpmry ib. 
An infurance on one thing, to depend on the fate of 
another, is a wager - - 130* 

What the infured in a wager policy takes upon him- f 
fclf to perform - 132 

What (hall be deemed a good policy in the Lifbon 
trade - - - - - ib. 

A fmail intereft will not take the cafe out of the 

ftatute - - - 133 

An agreement in confideration of a premium, 
to pay a certain fum, if a fhip do not arrive fafe, 
is a wager - - 134, 

How a valued policy is diftinguilhable from a wager ib. 
Recovering beyond the true intereft is againft the ^ 
ftatute ■ - - - 138 

A valued policy upon expe&ed profit has been 
holden not to be a wager - - ib. 

So upon expe&ed comir.iffion - - ib. 

Whether there may be a wager in the form of a 
bottomry loan—VJd. Bottomry . 

Re-infurance - - 143 

What - 143, 145 

To whom the re-infarer is refponftble - „ 143 

In what cafes legal - - - ib. 

The law reftraining it extends to foreign (hip* - 144 
Different forts of re-infurance . « Z44 

Infurance of the folvency of an infurer • - 145 

Doublt 
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INTEREST— continued. 

Double infurance - . 

How it differs from re-infurance 
Though a wager, it is not void 
But the infured can only recover one fatisfa&ion on 
the fever'al policies 

Thofc who pay ou one, may recover contribution 
from thf underwriters on the other# - 147, 

Whether diffeent pcrfgn9 may infurc the fame 
thing, and each recover the full value 
Diltindtion between ^wo infurances on different in- 
terefts, and a double infurance 
Whether a fecond infurer, with notice of the former 
infurance, be liable for the whole lofs 
The infured, if required^ mull declare how much he 
has infured in the whole - - - 

« INTEREST OR NO INTEREST.” 

Vide Inlerrjl [IVngcr)—Lofs [By capture). 


Page. 

I46 

ib. 

ib. 

ib. 

148 

149 
15* 
15 £ 
153 


INTEREST (Proof of). 
Vide Proceedings (l'riul). 

INVOICE. 

Vide Documents. 


JUS PQSTLI MINII. 

In cafe of capture and recapture » 500,301,551 


LANDING OF GOODS. 

Vide Shipping and landing of Goode* 

LAW OF MERCHANTS. 

A branch of public law • - - i 3 

LAW OF NATIONS. 

Defined - - 439 * 

No individual Hate can vary it by its own ordinhances 416 
It is the rule for deciding queftions of Prize - ib. 

Alterations by treaty affed only the parties to fuch 
treaty - * - ib. 

LEE (Lord C. J.). 

Chara&er of his decifiona - - 39 


LETTERS OF MARQUE. 

Taken by a (hip, infured as a private tracer, will dif- 
charge the infurera - - 2 ^3 

Tol. 11. > cc Otherwife, 
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LETTERS OF MARQUE —continued. Page. 

Otherwife, if taken merely to entice feamen to enter, 
and without any defign to ufe them - - 385 

Vide Rijl [Changing). 


In what cafe a (hip, having letters of marque, may 
cruize in queft of prize - - 195 

A liberty to cruize for 6 - weeks means 6 fucceflive 
weeks - - • >97 

The power given to (hips having letters of marque 
muft be ftri&ly purfued t - - 198 

If it be to “ chafe, capture, and man pri%es it will 
not enable her to convoy a prize - - *199 

Vide Deviation. 


« LIBERTY TO CRUISE.” 

Vide Letters of Marque—Rijk (Duration of)—Voyage 
(Deviation from). 

“ LIBERTY TO TOUCH, STAY, AND TRADE/' 
How conftrued - - 188, 19X 

A fhip, having liberty to touch , may trade , without 
exprefs permiflion, if it occafion no delay, deviation, 
or additional rifle - - 835 

Vide Voyage (Deviation from). 

How, in the cafe of an E>Jl India voyage 272, 273 

Vide Rijk (Duration of). 

LIEN. 

When it is an iafurable intereft - - 3 x 1 

Vide FatJor. 

LIGHTERS. 

When the lofs of goods put into lighter, fl all be a ge- 


' ncral average - - 5.3 S 

Vide Lofs (By average.). 

When the rifk continues in lighters - - 254 

Vide Rijk ( Duration of—On goods). 

LIVES (Infurance upon). 766 

Nature of this contra& - - ib. 

Defined - - ib. 

Companies for - - - 

Warranty of health and age of Ufe *■ 769 
Declaration of - - ib. 

v How 
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LIVES (Infurance upon)— continued. Page. 

Warranty of health and age of life• 

How made - - 769 

A particular infirmity will not falfify it - ib. 

Without it, the infurer takes all rifles - . 772 

Vide Evidence. 


Interejt of the infured - -774 

Without fuch intereft the contrail is void - ib. 

In what cafe a creditor has an infurable intereft in 
the life df his debtor - "775 

Whether this onght not to be where the payment 
depends on the life - - 77*5 

If the debt be paid, even after the death, nothing 
can be recovered on the policy* - ~ 777 

It mult be a legal debt - "778 

The infurer cannot objeft the infancy of the debtor ib. 
A truftee may infute for his ceftui que truft - 778 


Rift •Which the itfircr runs - 780 

The lufs inuft always be total - - ib. 

What are the ufual exceptions where the party in- 
fures his own life - - - ib. 

To fubjec! the infurers, not only t' c caufe of the 
death, but the death itielf, mult happen within 
the time limited - - 780, 782 

If the policy be from the day of the date, that day 
is excluded - - 781 

Why there are fo few litigated queftions on this 
contract - 666, 783 

Remedy of the iufured againlt the eftate of a bank¬ 
rupt infurer - - 783 

When there fhall be a return of premium - 666 

•Vide Return of Premium {kifi not commenced). * 

LOG BOOK. 

Vide Documents. 


LOMBARDS (Commerce of). - . 10 

Petition againft - - - 12 

Reftraiued - - - 13 

LONDON ASSURANCE. 

Vide Infurante Companies. 

}LOSS. ■ 

Total - - - 4?6 

c c % Partial 
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LOSS —totd hiucJ. Page. 

Partial - _ 48^ 

to {hip - - - Id. 

to goods - - - ib. 

As to what (hall be a total or a partial lofs, .Vide 
Aoandofiaunl. 


Average - - - ib. 

Every lofs mu ft be the immediate confequenc of fome 
of the perils' infuned againft - 7 17, 719, 720 

What Ioffes are not within our policies - 218, 220 

If a lofc be within the general words, the iufurcr will 
be liable, unlefs he frew that it arofe from a peril 
not meant to be infured againft. - - 270 

If the port of destination be (Hut, or in the enemy's 
lands, and the voyage loft, it is not a lo£s within 
the puli , y - 210 

When there (hall be a total lofs, though^ the goods 
fptxifically remain - 227, 238 

What frail be a lofs within the policy, Vide Proceed- 
ivgs [Declaration). 

W /thin what time a lofs muft happen to make the un¬ 
derwriters liable, Vide Ri/l {Duration of). 

A lofs improperly paid may be recovered back -732 
How a lofs (Hall be averred in the declaration—Vide 
Proceeding t {Declaration). 

How proved. Vide Proceedings [Trial), 


By perils of the fca - - 4S7 

How tbefe words cr. ufually under flood - 416, 487 
They comprehend > very fpeciei of lea damage 487 
Foundering, Grand’ ig, (hiking on funken rocks - ib. 
What darrge to the (hip’s tackle is a k>£j within 
the poli-’-.* - - *420 

* m 't:t by perils of the fra - - ib. 

’ ignorance, &c. of the matter, &c. is not - ib. 
1 .uttering - - - 488 

"W iien a mifting (Hip (hall be prefumed to have foun¬ 
dered - - 488 

If the damage can be repaired, it is only a partial lofs ib. 
When a (hip (hall be deemed a miffing (hip - ib. 
What (hall be a 1 lofs by capture, and not by 
perils of the fea - 490 

If 
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LOSS— continu'd. Page* 

By perils of the fea. 

If part of a flap’s crew be imprefTcJ at a critical 
moment, and in confcqucncc the flap drive on 
fhorc, this is a lofs by the perils of the fea - 490 
If flaves be thrown overboard on account of a fcar- 
• city of water, occaikmed by an uuufoal length of 
the voyage, this is not a lofs by the perils of the fca 491 
So, if they die from want of food, arifing from the 
fame caufe - - - - ib. 

If a fliip be deftroyeci by worms, it is not a lofs by 
the perils of the fea - 49* 

Nor if fhe be damaged by the ordinary ferviee 
in whieh fhe is engaged - - - ib. 

By collifion - - 493 

Is a lofs within the policy - * - vb. 

The party fuffering by edition, or the infur-rs in 
his name, have a remedy agrnft the mafic.* or 
owners of the vcflel in feult - - 493 

By fire - - 409 

If this He by accident, it is within the policy - 494 
Whether, if imputable to the mailer or mariners, it 
be within the ptlicy - ib. 

Whether ii it be by order of the State, to prevent 
infection, it be within the policy - - ib. 

By capture - - - - 495 

What fha.ll be deemed a capture - ~ 495 * 7 ] 9 

Whether an action wall lie for a lofs bv Britt, 

4 m. 

capture - - 40, 41, 83® 

Vide Parties to the contraS. 

A feizure by an enemy for /mugging, is not a cap¬ 
ture jure hell: - : 689 

Whether lawful or unlawful, the infurer is liable - 495 
And whether the property be thereby changed ib. 
The effect of capture where the policy is ** tnferej1 
or no tnterejl ” 496-/ -8-9 

The effett of capture and .recapture in divefting and 
revelling the property - - 459 

The infurera are liable for all fa-.r charges occafioned 
by capture and recapture - - 50J 

c c 3 A» 
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LOSS — continued. Page. 

By capture. 

As money paid to the captors upon a compromife - 50a 
In what cafe the produce of an enemy’s country /hall 
be liable to capture - - - jb. 

Whether captured /hips may be ranfomed - 503 

When a recaptured {hip may profecute her voyage . 503 
Within what time the recapto;s ihail proceed to 
judgment in fuch cafe - - * ib. 

Capture docs not ncceffarily make a/total lofs, nor 
recapture prevent it - 563, 379 

If the captain puvehafe from the captors, the fum 
paid is a partial lo's - - 580, 581 

Vide Alur.dunmcnt (Upon capture)—Enemy — 

L'fs (By faluage.) 

By detention of princes - 50 6 

Arreft of princes, what - - - ib. 

Diftinflion between am ft and capture - - ib. 

If government feize a corn {hip in a famine, this is 
an arrcft - - - 507 

But if done by a mob of rioters it is a capture by 
pirates - - - 508 

Th word people in the policy means m people, not 
a mob - - - - - ib. 

If a neutral he taken at fea, under pretence that fhe 
is an en my, this is a capture - - 307 

B«t if feized for a breach of the law of nations, it 
is an arrejl - - - - ib. 

Not fo, ; f fhe be fei'/ed for navigating contrary to law 308 
An embargo is always an arreft within the policy - ib. 
An arreft by the authority of the Brilijh government 
is a lofs within the policy - - 509, S:o 

A fu - penfion of the po wer of difpofal is a total lofs -510 
If a fhip i a hi red ‘ at and fnm ” a port be arrefted 
in the port, it is a lofs within the policy - ib. 

If a {hip be feized after a collation of hoftilities, it 
is an arreft - - - -514 

If a neutral {hip bound to an enemy’s port, be 
feized for having enemy’s goods on board, and 
while under detention, her port of deftination be 
blockaded, and the voyage loft, this is a lofs 
upon her neutral cargo - - 836 

By 
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LOSS —continued. Page. 

By barratry - - -515 

Barratry defined - - ib. 

In what cafe infurance again ft barratry ought to be 
permitted - - ib. 

What fhall amount to barratry - 516-17-18 

Even dropping anchor with a fraudulent view is 
barratry - - - 53a 

Whether the captain may be infured againft the 
barratry.of the failors - - 518 

When a deviation fhall not be barratry - - ib. 

Whether the failors may commit barratry againft 
the will of the captain - 520 

When their difobedience amounts to barratry - ib. 

When cruizing in queft of prize is barratry - ib. 

What aft of the captain amounts to barratry - 52* 

It can only be committed againft the owners - 524. 

It cannot be committed by the captain, if he be 
owner - 5*3 

Or even if he have the equity of redemption - ib. 

A general freighter is owner for the voyage - ib. 

A deviation without his knowledge, though with 
the confent of the owner, is barratry - - ib. 

In proving barratry, it is not ncceflary to prove 
negatively, that the matter was not owner, or that 
it was not done with the owner’s confent - 531 
The words r ‘ in any lawful trade ” will not exempt 
the infurers from barratry by fmuggling - 531 

It is immateiial whether the lofs happen during the 
aft of barratry, or after - ■ - 533 

But the infurers will not' be liable if the lofc, 
occafioned by barratry, do not happen during the 
voyage - - - - ib. 

How a lofs by barratry fhall be averred in the 
declaration. Vide Proceeding r ( Declaration ). 
flow it fhall be proved, Vide Proceedings ( Proof of 
lofs). 


By average contributions. 


Average defined 

- 535 

Different forts 

- ib. 

General 

556 , 54 * 

Particular 

- 536 

Petty 

- ib. 

c c 4 

General 
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LOSS— continued. Page. 

By average contributions. 

General average is a charge agarafl* the infurer, when 
the (hip or goods infured are faved by it - -537 

When average contributions may be claimed - S 35 * 537 
When petty average (hall be a charge o^rt the infurer - 536 
When the lofs of goods put into lighters to lighten . 

the (hip (hall be a general average - ib. 

When wages incurred during a repair (hall be a 
general average - 538, 721, 726 

In the cafe of unlawful detention where 1 the (hip puts 
into port to repair - 538, 539, 541 

Damage by wear and tsar or ftrefs of weather, is 
nut a general average - - 540 

Whether an injury fuftained in an endeavour to 
efcapc an enemy be a general average - 543 

How goods (hail be valued in fettling an average - 62 1 

* What (hallbe only a parlunlar average - - 542 

What (hall be liable to contribute to a general 
average - - - - - 545 

Captain’s duty in fettling a general average - 544 

Remedy againft. him for neglpding this - - ib. 

How the contribution (had be adjufted - - 545 

In what degree the (hip and freight arc liable - ib. 

How a jettifun (hall be valued - - ib. 

How the underwriters (hall reimburfe average con- 
tibutions - - 546 

Whether the lender on bottomry be liable to 
general average, Vide Bottomry. 

What (hall be an average lofs within the common 


i..morandum, Vide Rtjhs (Met jrandum). 

t 

By Jalvage - 547 

Salvage defined - - - - ib. 

The lien for it at common law - - ib. 

How regulated - - 548 

How fecurcd - - - - ib. 

How adjufted when the parties difagree - - ib. 

How the effects faved (hall be difpofed of - 549 

Reward of perfons not employed - -■ ib. ' 

Who may employ perfons in the r alvage of (hips, & c. 550 
By whom the quantum of falvage (hall be adjufted - ib. 
How it (hall be levied on the efletks faved - - ib. 

How 
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LOSS— continued* Page, 

By falvage . 

How regulated upon a recapture by the marine 
law - - - - 551 

How by flatute - ^ - ib. 

Where recaptured by men of war • - ib. 

by privateers - - - ib. 

• by both jointly - - 5 ja 

If a captured (hip be fet forth as a Jhip of war, fhe 
fhall be prize - - - ib. 

The infured need not declare fpccially for'falvage 55->720 
What fhall be fuflicient evidence of lofs by falvage 
jipon a recapture - - - S3 a 

Vide Proceedings ( Proof f lofs.) 

How falvage is regulated in the cafe of recaptured 
neutrals - - - 55* 

How in the cafe of recaptured allies * 553 

How the infured mufl lliew his title to recover 
for falvage - - - - - ib. 

I f the falvage be very high the infured may abandon ib. 
Whether a lender on bottomry he entitled to the 
beneilt of falvage, Vide Bottomry. 

By the death cf/laves - - ‘■554 

Slaves formerly infured as goods - "93 

How this trade was regulated - , - ib. 

Now totally abolifhcd in the Britijh empire - ib. 

Whether natural death be a leg'll rifle - - ib. 

Whether flaves thrown overboard in a fcarcity of 
water, or who ncrifli for wan. of food, be a lofs 
within the policy - ib. 

What (hall be a mortality by mutiny - - 555 

By the death cf animals - - - ib» 

This, if occsfoncd by any of the perils infured 
againfl, is a k i » within the policy - - ib. 

Not fo, if they die of difeafe - - ib. 

« 

Fraudulent Ioffes - - - - 55 ^ 

Punifhmeiit of piracy - ■ - ib, 

Punifhment of the wilful deflruftion of fhips to the 
prejudice of the owners - - “551 

Punifhment of wilfully calling away any fhip to the 
prejudice of the underwriters or owners of the 
goods - - - " SS° 

" LOST 
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« LOST OR NOT LOST.” Page. 

Thefe words are not peculiar to Englt/b policies - 333 
Reafons for inferring them - - - ib. 

Do not make the contradt a wager - - 33$ 

Nor more hazardous - - - - ib. 

LOUIS XIV. 

Account of his famous ordinance of the marine - 18 

MAGENS 

His projedt fora fyftcm of marine law - . 21 

MANSFIELD, (Lord). 

, Celebrity c.f his judgements in infurance caufes -29 


MARINE INTEREST. 

Vide BotUmry. 

MARINE LAW. 

Hi'.tory of ‘ 

Rhodian law 
Amalphitan code 
Confolato del mare 
Laws of Oleron 
Laws of Wijbuy 

Ordinances of the Ilanjiatlc League 
Ordinance of the marine oi Louis XIV. 

Law of infurance 
Law of merchants 
Particular ufages of trade 

MARINERS. 

Vide Sailors. 

MARINERS COMPASS. 

• Difcovery of - -9 

MARKET. 

The infurer ought not to be involved in the rife or 
fall of - - » 628 

Vide Adjujlmtnt . 

MASTER (of a fhip) 

Vide Capt 1,in. 

MEMORANDUM (ufual) 

What rilks are excluded by. VideRi/ts (Memorandum). 


- 14 

- *5 

- ib. 

- 16 

- ib. 

- *7 

- 18 

- ib. 

- ib. 

- 19 

- ib. 


MERCHANTS 
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MERCHANTS (law of) Page. 

A branch of public law « 18 

M 1 SR F PRESENTATION. 

Vide Representation, 

MISSING SHIP. 

When prefumed to be loft - * 488 

Vide Lojs ( By pails of the fed), 

MISTAKE (of the captain). 

Whether a rifle within the policy - 487 

MONEY. 

Uowinfured - - - - 319 

Cannot be legally infured, if clandeftinely tranfported 320 
When it fliall contribute to a general average - 543 

MONEY HAD AND RECEIVED. 


When a count upon, is necetTary in the declaration, 


Vide Proceedings (Declaration 
Wdl lie to recover back a lol's improperly paid - 734 

Or to recover back the premium - - 694 

MONOPOLIES. 

Effeft of - - - - 13 

Abolifiled - - - - ib. 

MOORED (in fafcty.) 

When a fhip fliall be faid to be - - 26a 

Vide Rijk (Duration of—On flip), 

MORTGAGE (of a fhip.) 

In what cafe the mortgagor fliall be deemed owner 548 


When a mortgage (hall be fufficient proof of intereft 711 

MUSTER ROLL. 

Vide Docununts 

MUTINY. 

When an excufe for deviation ... ail 

Of flaves, what fliall be a lofs by 555 

Vide Abandonment—Voyage (Deviationfrom), 

NAUTICUM FOENUS. 

Vide Bottomry, 


NAVIGATION 
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NAVIGATION LAWS (. Briti/b .) 

Summary of - - a * 

Extended to Scotland and Irqhnd 
Vide Subject matter ( Prohibited colonial trade). 

NECESSITY (voyage of) 

Vide Vcyage {Deviation from ). 

NEGRO SLAVES. 

Vide Slav.s, — Ri/h t — Lofs [By death of Jlaves ). 

NEUTRAL. . . ' 

In what cafe a neutral, though pai tner with an alien 
cut my, may infure - - - “44 

Neutral property may be in fared againfl Briti/b cap¬ 
ture, provided the infurance contravene no policy 
of the Rate - - - 830 

Vide Enemy,—Parlies to the *cn?ra&. 

Obligations of neutrality - - - 

The right of vifitation and fearch of neutrals vindi 
cated - - - - hi , ; 

Who fliall be deemed neutral - - 316 

In what cafes the produce of the enemy’s country 
may be captured in a neutral veflel - - 50a 

If a neutral be brought into port, having enemy's 
property on board, and while detained there, her 
port of deftinaiion be blockaded, this is a lofs of 
the voyage, for which the underwriters on neutral 
* goods are liable - - 835 

Warranty of neutrality - - - 384. 

Vide Warranty [Neutral). 

■ NEW TRIAL. 

, Is not granted to let in the obje&ion of alien er.emy 

36, H4, 85, 89 

Is granted with more facility in queftions of infurancc 
than in other cafes - 70a 

NORTHERN CONFEDERACY. 

Account of its inftitution » - * • 44 * 

OLERON (Laws of.) 

Vide Marine Law, 

OPEN POLICY. 

Vida Policy r, 

OPINION. 


Page. 

- 62 

- < 5 3 
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OrtNlON. Peg*. 

Vide Evidence* 

ORDINANCES. 

Vide Marine Law, — Infurance. 

OVER INSURANCE. 

.Vide laterejl ( Double infurance)—Return of premium. 

OWNERS. 

To what riik’s liable. Vide JRjJl (Owners Bible). 

PAPERS ((hips'). 

Vide Documents . 

PAROL AGREEMENT. 

Whep it will control the written policy - ~ 345 

PARTIAL LOSS. 

Vide Lofs, — Abandonment. 

PARTIES TO THE CONTRACT. 

What perfon.? y be injured - 3 1 

Whether a.- alien enemy - - ib. 

Occalionally prohibited by ftatutc - - ib. 

Whether at common Ir.sv fuch infurance be valid 31 
Opinions of foreign writers - - - ib. 

* Reafons of policy againft it - - 33,37 

Lord Mansfield's fentiments - - - 3 j. 

Whether the law ought to yield to expedience 34, 35 
Whether 3n a&ion will lie for a lofs by Britijh cap¬ 
ture - - - 40,41 

A neutral may recover for a lofs Britijh capture, 
provided the infurance contravene no policy of * 
the date - - 830 

An enemy cannot recover on a policy on goods, 
though (hipped before the war, and the adlion 
brought after the peace - - >40 

And though the goods were of Britijh manufac¬ 
ture - - - - 3S» 39 

Nor can an agent, though a creditor, maintain an 
a&ion for him - - - .38 

Whether an a&ion would, in fuch cafe, lie for any 
other lofs - - * .40 

The 


2 
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PARTIES TO THE CONTRACT— •continued. Page. 

What perfons may be infured. 

The f me rule holds in the cafe of capture from a 
co-belligerent - - - - 43 

Whether Britijh property may be infured again ft 
Britijh capture. - * r - ib. 

Whether a neutral refiding in the enemy's country 


may be i r ifured 

Vide Enemy. 

- 44 

What perfons may be infurers 1 

- 44 

Underwriters 

- ib. 

Character of the French underwriters 

t 

l 

Engljh underwriters 

- ib. 

Vide Underwriters. 

The two infurance companies 

- - ib. 

Vide Infut ance Companies. 


PARTNERS (infurance by.) 


Vide Infurance Companies. 


PASSPORT. 


Vide Documents. 


PEAS. 


Are comprehended under the word corn 

- - 22J 

PECUNIA TRAJECrrriA. 


Vide Bottomry. 


PEOPLE. 


Meaning of this word in the policy 

Vide Rifle t — Lofs (By arrefl of princes). 

a^O, 508, 689 

PERILS. 

, Vide Rifles,—Lofk 


PETTY AVERAGE. 

Vide Average. 

PIRACY/ 


How punilhed 

- 556 

POLICY. 

■ 

Nature and different forts of 

- 286 

Valued 

ib. 

Open 

- ib. 

How the value ought to be regulated 

m 283 

Effeft of the valuation « 

- - ib. 


How 
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POLICY— continued. Page. 

Nature and different forts of. 

How a valued policy differs from a wager 135, 289 
How the value is regulated by the French laws 290 
How by the Eng'i/b law - - 134, 291 

Effeit of the valuation before and after wager 
policies were held legal - - 135, 136 

• Whether the infured upon a valued policy ought to 

recover more than the true value - - 138 


A valued policy on commiffion or profit is good ib. 
Upon a valued policy, the underwriters (hall be 
liable as for a total lofs, though previous to the 
lofs, part of the goods valued be difpofed of 139 
Yet the value is only p> ima facie evidence of the 
interefl - - - - 289 

The principal difference between an open and a 
valued policy, is in the cafe of a total lofs 291 

How and by whom effected - - ib. 

Ufually by an infurance broker - - ib. 

Vide Infurance Broker. 

When effe&ed the infured may maintain trover for 
it - - - - 3 d 

If an agent pretend he has effected it, trover will 
lie for it - - - - - 3 02 

Vide Agent. , 


Form and requifites of - - 3°3 

When the prefent form was introduced - ib. 
How interpreted - " 2 5 °> 3 ° 4 > $ 

A witnefs may give evidence of an ufage explanatory 
of a claufe, but not his opinion ot its meaning 
Occafional claufes 
Its requifites are', 

1. The name of the infured 

In whofc name it may be 
Policies in blank prohibited 
Who (hall be an agent t<> infmc 
A general agent may infuie without order 
When the name of the broker is fufficient 
An agent, though not general, may infure 

2. The names of the Jhip and mafier 

When the (hip fpecified may be changed, 
Vide Ship {Changing). 

' y 


198 

* 

- ib. 

- ib. 

- ib. 
30S 
310 
3*1 
312 

- ib. 


No 
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POLICY— continued. -Pigs. 

Requisites. 

The names of the Jhijs and majler . 

No goods are within the policy, but thofc On 
board the fhip named - -313 

But a miftake in the name will not vitiate, if 
the identity be proved - - ib.' 

When an infurance may be on board u Jhij> or 

>*>” *• - - 31+ 

Vide Sh\'p. t 

The fpecies of veffel muft be mentioned - ib. 
if the veffel be a let'er of marque or privateer, 
fhe mutt be fo deferibed - - 315 

The matter’s name muft be mentioned ib. 

When he may be changed - - ib. 

3 . Thefuhjeff matter - - - ib. 

It may be on goods generally, or the goods 
may be fpecified - - - 316 

What (hail be comprehended under a general 
policy on goods - - - 319 

What not •- - - -320 

What is comprehended in the word Jbip ib. 

Bottomry loans muft be deferibed as fuch 317 
Unlcfs the ufage of a particular trade fhouhl 
make an exception - **319 

4. The d fcrip ion of the voyage - - 321 

Has a diredt reference to all the circumftances 
attending it - - . - 270 

If a blank be left for the port of departure, or 
of deftination, the policy will be void - 321 
How the commencement and end of the rifk 
(hall be^ecified - - - ib 

If for a term, it muft not exceed 12 months 32a 
It muft not be calcnlated to induce a falfe con- 
clufion - - - - ib, 

A policy on goods from the loading at A. will 
not protect goods loaded at B. though.they 
come to A before the fhip fails on her voyage 323 
A policy from feveral -places of departure Will 
not cover a voyage from on? to another of 
them - - - - - ib.’ 

The port or porta of deftination muft be truly 
flatod - - ■ - ib. 

If 
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POLICY— continued. Page. 

Requifites . 

Defcription of the voyage. ■ 

If the (hip fail on a different voyage from that 
mentioned, the underwriters will be dif- 
charged - - - 324,32 6 

Diftinftion between an intended deviation and 

* 

a different voyage - - - 327 

Vide Voyage {Deviation from.) 

If the {hip be to take a particular courfe, it 
muff he fpecified - - ib. 

5. The perils infured agdinfl - -3.3* 

What penis are not within the general words ib. 
Of the claufe “ loll or not loft’* - - ib. 

This docs not make the policy a wager 333 

Nor the contrail more hazardous - - ib. 

, 6 . The powers of the injured in cafe of misfortune 334 

Meaning of this claufc - - 59t 

7. Promife of the infurers and receiptfor th: premium 334 

Why the receipt i.s part of the policy - ib. 

An a it ion will lie for the premium notwith- 
flanding the receipt - - - 3^5 

The non-payment will not affeil the contrail ib. 

8. The common memorandum 1 - - 336 

9. The date and'fulferiptien - ■ - - ib. 

How the fubferiptions are made - - 337 

10. The/lamp - - - - ib. 

To what duties marine infuranccs are liable 

237 . 34 ° 

In certain cafes the ereefs of duty, upon an 
over-infurapee, is allowed, - -338 

What contrail fhall be deemed a policy liable • 
to thefc duties - - - ib. 

No policy on a {hip tc be for a term exceeding 
12 months - - ib. 

When a policy may be altered without a new 

ftamp •• - 339 

No policy to be Jlamped after written or 
printed - - - - ib. 

v Penalties for effeiling, or contrailing for, any 

infurance, unlcfs ftamped - - ib. 

• Penalties on the broker for negotiating fuch 
infurance * - - ib. 

TOl. Hi • p » In 
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POLICY.— continued. Page, 

Rcqui/ites. 

In what cafe the two infurance companies may 
contraft on undamped labels - * 359 

A flip of paper to prove who wa9 the firft un¬ 
derwriter, to whom a reprefentation was 
made, mud be damped - - 34J, 455 

But this objection fhould be made in the fird* 
indance - - 455 

A memorandum extending the ( time of failing 
requires no new damp - - - ib. 

But a policy on a “ fhip and outfit cannot 
be altered to “ fliip and goods,” without a 
new damp - 342 

But a policy will cover fucceflive cargoes 
without a new damp - - - ib. 

When a policy may be altered or corrected 343 

What will authorise an alteration - - ib. 

In what cafe the court will order it ib. 

In what cafe it may be done after a lofs - ib. 
When a court of equity will direct an alteration 344 
When it may be in purfuance of an agreement ib. 

When a parol agreement lhall control the words 345 

POLICY BROKER. 

Vide Infurance Broker.#- 

PORT OF DISCHARGE. 

Where there are feveral, in what order to be taken 325 
Vide Voyage (Deviation from.) 

PREMIUM. 

Why the receipt for it is part of the policy - 334 

An aftion will lie for it notwithdanding this receipt 335 
The non-payment of it does not affeft the contract ib. 
Vide Policy (Premium) — Return of Premium,—In¬ 
furance Broker. 

PRESUMPTION. 

Upon what ground a legitimate prefumption may be 


founded - - • 426.427 

When a (hip Audi be prefumed to be lofl • - 488 

PRIVATEER. 

May be infured, lt intered or no intered” » * 1*7 

To what falvage entitled upon a recapture - 552 

PRIZE. 
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P RIZE. Page. 

When infurable by the captors, Vide Interejl [Infurable) 

—Warranty [Neutral.) 

PRIZE AGENT. 

When he fliall have an infurable intereft, Vide Interejl 
[Infurable.) 


PROCEEDINGS. 

When altions at common law were firft brought on po. 


licies . - - - . . 24 

Ancient mode of fettling difputes - . 

Hiftory of the court of policies of infurance - ib. 

& 

In what courts allions on policies may be 
brought - - 678 

Courts of common law - - . ib. 

Courts of equity have no jurifdiftion - - 670 


The Declaration - - - 680 

What is the proper form of adtion » _ ib. 

Againft private underwriters - - ib. 

Againft the two infurance companies - - 693 

Form of declaring again it them - - ib. 

Heads of a declaration - 6g 0 

Count for money had and received - 681, 694 

No occalion to declare fpeeially upon an adjuilment. 

Vide AcjuJlmtnt. 

How the intereft fliall be averred * . 687,79a 

How in the cafe of a foreign fliip - _ 694, 

One of feveral infureds may aver intereft in himfelf 
alone - - - - 71a 

When the venue may be changed - - 694. 


• Plea, and bringing money into court. ib. 

When the general iffue is the proper plea - ib. 

In fiance of a fpecial traverfe - - 695 n. 

What may be given in evidence under the general 
iffue - - - - ib. 

In what cafe the infured muft declare how much 
he has infured ... 69$ 

When the defendant may plead a tender - ib. 

When bring money into court - - ib. 

On what count - - - - ib. 

u n z Whether 
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PROCEEDINGS — continue<f. page; 

Pica and bringing money into court. 

Wither alien enemy ought to be fpccially pleaded 697 
How the two infurance companies mull plead 699 

Confolidation Rule . - - ib. 

Neceflity of confolidating a£l«ons - - ib. 

Formerly done by authority of courts of equity . ib. 
Fir ft attempt to confolidate in a court of law - ib. 
Nature of the rule - - - 701 

Ncccflity of mutual admifSons 1 --ib. 

Terms impofed on each party - - ib. 

Benefits refulting from the rule - . ib. 

Effeft of confolidating - . 702 

When the fuing out of a writ of error is a breach 
of the rule - - - ib. 

Trial - 703 

Proofs on the part of the philntiiF - - ib. 

An unde, writer cannot be a witnefs - 704. 

Unlcfs he be the broker who effected the policy ib. 
The captain who is a part owner may prove that 
the place in the policy was the tree deilination 70C 
B'-r uc that a deviation was jaflilietl by ncccflity ib. 
'I he pro ft on tie part of the plaintiff are, 

i. , he coat re. it - - 706 

No parol evidence can be received to prove an 
agi" :mcnt inconJulent with the policy - ib. 
Whether an ufage explanatory ufaclaufe may 


be* i) roved 


- 7«>7 


How far the nfagt* of trade ought to prevail ib. 
Whrt fha!l be fu’iieicnt proof of the authority 
of an agent to underwrite for his principal ib. 
2. Paynhut of the premium - - 70S 

J, h te<rjl of the inf. red - - 709 

Haw this Hull he proved - . ib. 

Upon a valued policy - - 71Q 

Upon a policy on goods - - ib. 711 

Bottomry loans - - ib. 

How a bottomry bond fliall be proved - ib. 

Proof of poffcflion is prima facie evidence of 
title to a fliip - - - yn 

So the appointment of captain - - 712 

But the regifteris condulivc - - ib. 

*6 One 
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^PROCEEDINGS — continued. Page. 

Trial. 

Proofs on the part of the plaintiff". ' 

Interejl of the irfured. 

One of feveral infured’s may aver and prove 
inttreft in liimfelf alone - - 712 

■ What (hall be proof of title to a prize fliip ib. 

Whether upon a writ of enquiry the plaintiff 
^muft prove it - - - izp 

4. Compliance with warranties - - -7 *3 

What (hall be fufficient proof of neutral pro¬ 
perty - - - 714 

The loft - - - - ib.* 

This muft be (hewn to have happened during 
the rifle infured - - ib. 

One part owner may prove his lofs upon a 
general policy on freight - - 7.- 5 ° 

Upon a fliip - - - - 71JJ 

Upon goods - - ib. 

By capture - - 716, 717 

Bv detention of orinces - - - y id 

By barratry - - - “ 7 1 7 

What lofs may be proved on a policy on (laves ib. 
When payment of falvage is evidence -7 20 

To prove the amount of falvage paid upon 
a recapture, the proceedings of the 
Court of Admiralty mud be proved 833 
By fire - - - 720 

The lofs proved mud be an immediate confc- 
quence of the caufe alledged - 717, 720 
In what cafe wages and provifions (hall be a 
lofs within the policy - 721 ** 

What (hall be evidence of lofs on a policy on 
the (hip - 

An infurer on goods is not liable for freight 

728, 729 

How the plaintiff fhall recover - - 729 

If he declare for a total lofs, he may re¬ 
cover as for a partial lofs - - ib. 

So he may recover as part-owner of an entiie 
thing - - - ib. 

What remedy the infured (hall have again (I 
the eftate of a bankrupt underwriter -731 
€. When a hfs improperly paid may be recovered lack 733 

u d 3 PROCURATION. 
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PROCURATION. 

Vide Agent,—Proceedings t ( Trial ). 

PROFIT. 

Iniurance of difcuffed 
Vide SubjeS matter (Profit). 

PROHIBITED GOODS. 

Vide Smuggling. 

PROTEST. 

Vide Evidence. 

PROVISIONS (top's) 

How protefted by the policy - - 721,723 

In what cafe the confumption of is a lofs within the 
policy - - - 721, 726 

Vide Proceedings ( Proof of lofs). 

QUALIFIED PROPERTY. 

When an infurable intereft - «• ' 105 

QUARANTINE. 

When the rifle on a (hip (hall continue during quaran¬ 
tine - - - - - 264 

RANSOM. 

How the law now Hands vefpecting the ranfoming of 
(hips - - - 503 

When the purchafe of a captured (hip (hall be deemed 
a ranfom - - - -515 

RATS. 

When the owners and mafter are liable for injuries by 242 
REGISTER ((hip's). 

A purchaser has no title to a (hip, either at law 
or in equity, unlefs he be in the regifter - - 115 

RE-INSURANCE. 

Vid e.Intcreft ( Rc-infurance ). 

RENDEZVOUS. 

Vide Warranty (Convoy). 

REPAIRS. 

Vide Average, — Proceedings, (Proof of lofs). 

REPRESEN.. 


Page, 

* 94 
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REPRESENTATION. Page. 

What Jhall be material , and how and when 
made * • 450 

Defined - - - - ib. 

Different kinds - - - ib. 

When rhaterial - . - ib. 

Difference between a representation and a warranty 451 
Written uiftrudions, unlefs iuferted in the policy, 
are only representations - - ib. 

Duty of agents and brokers as to the rcprefentations 
made by them - - r ib. 

Their refponfibility for any reprefentation made 
without authority - - • 452 

At what time to be made - * - ib. 

If made when the flip is prefented for fubfcriptions, 
it will not a (Soft the contrail - - - ib. 

A material misrepresentation, whether by the infured ' 
or his agent, and whether fraudulent or innocent, 
will avoid the contrail ' - 453,456-7. 

Though the perfon making it know not whether it 
be true or falfe - - - - ib. 

Or believe it to be true - - - ib. 

Otherwife, if he date it only as belief - - 454 

Or as matter of expectation - - - ib. 

But if he ftate his computation as fafl, and it prove 
untrue, it will be fatal - 456 

How far the reprefentation to the firft underwriter 
, is a reprefentation to all - 454,772 

When deemed fujficiently true - - 458 

It is Sufficient if it be true in fubftance - - ib. 

Jf the rifk be reprefented as lefs than that which is 
deferibed in the policy, it will not affelt the 
contrail - 459 

A reprefentation, though untrue, will not avoid 
- the contrail, if the infurer be not deceived by it 461 
But if it be ftated that a Ship was ready to fail, when 
in fall fhe bad failed , this is fatal . • 463 

Vide Concealment . 

RESPONDENTIA. 

Vide Bottomry % 

RESTITUTION. 

Vide Lofs [By capture—By falvagt). 

d d 4 
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REIVRN OF PREMIUM. 

Page. 

Upon what principle this is founded 

- 638 

When the contract is void 

.639 

i. For want of inter eft - 

- ib. 

Upon an over-infurance 

ib. 640. 

But there lhall be no return upon a wager 

- 640 

Unlefs the contrail be refeinded while 

it is 


executory ... 641 

There {hall be no return upon a re-infurance - 643 
The principle upon which the premium {hall be 
retained upon a void policy - - 643, 4 

a.' The infurance being illegal • - 645 

Though the infurance upon a trading with the 
enemy be void, there {hall be no return - 647 
And though the infured be a foreigner and igno¬ 
rant of our laws - - - ib, 

5. For fraud on the one fnle or the other - 648 

If the policy be void for fraud on the part of the 
infurer, the premium fliall be returned - ib. 

But otherwife, if it be void without fraud - 634 
Formerly there was a return of premium if the 
contract was void, even for fraud on the part of 


the infured 

- 65 0 

But the contrary is now fettled law 

i 

1 

o \ 

<- n . 

Where the rijk has not been commenced 

- 65a 

Whether this may be, when it proceeds 

from the 

ail of the infured 

ib. 6j3 

And where the rifle is not begun 

- 654 

When the voyage is divifiblc and part not begun 


657 

Upon an infurance “ at and from '* 

- 658 

In what cafe ufage will warrant an apportionment 

of the premium 

- 659, 660 

Wheic a contingency wiU divide the rifle 

- - 660 

Where the rifle is entire 

- - 66s 

Where the premium is entire 

- 663 

Where the infurance is for a term 

- - 664 

Where it is upon a life 

-.666 

Where the premium is computed at fo much per 

month - * - 

- 668 

. 

Upon 
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RETURN OF PREMIUM— continued* Page. 

Upon the performance of fame Jilpulation - 669 

Upon the /hip’s failing with convoy and arriving 

ib. 672 

Reafon of this ftipulation - - 670 

Meaning of the word “ arrives ’* - - 671 


What arrival will entitle the infured to a return 673,4 
What (hall be a failing with convoy within the 
ftipulation. Vide Warranty ( Convoy ). 

If the underwriters be difeharged before the fhip 


can fail with convoy, there /hall be a return - 676 

J)edu£tion upon the return - - 676 

Upon what ground this deduction is allowed - ib. 
When the infured /hall have a verdidt for the pre¬ 
mium though there be a vcrdidl againft him upon 
the merits - - - 654 

REVERSIONER. 

How a fire policy /hall be afligned to him - - 8oq 


RHODIANS. 

Their marine laws, Vide Marine Lain. 

RICE. 

Not comprehended under the word corn in the ufual 
memorandum 7 - - - -831 

RIGGING. 

Vide Tackle. 

RIOTS. 

Whether the riots of 1780 were a civil commotion 
within the exception of a fire policy - - 7^1 

RISKS. 

Againfi what rijks marine infurances may be 


legally made - - -215 

Not againft the fault of the infured - - ib. 

Whether againft the miftake of the captain - 487 

Not againft any ri/k upon illegal commerce - 215 

Whether the lives of men may be infured - - ib. 

In the cafe of Negro Slaves » - ib. 

Vide Slaves. 
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RISKS— continual. Page, 

What are within the common policy - - 217 

Effeft of the words which fpecify the rifles - 218 
Shutting the port of delivery is not a rifle within the 
policy - * « - ib. 

Nor its being in the hands of the enemy - . 220 

What are excluded by the ifual memorandum 

221, 231 

Purport of it - * 1 - - 221 

It controuls the general words of the policy - 228 
When introduced into policies * , 222 

For what purpofe - > - ib. 

Form of it - - 223 

The word corn comprehends peas and beans - ib. 
But not rice - - - - 831 

Conftru&ion of the claufe, “ Free of average , unlefs 
general , or theJhip b jlranded*' - . 224 

The two infurance companies omit the words, “ or 
the Jhip be Jlranded ’’ - - ib. 

Held that they make a condition - » - ib. 

Held that they make an exception - - ib. 

Whether the underwriters be liable for a lofs upon 
the enumerated articles though they fpecifically 
remain - 227, 238 

Whether upon a ftranding they are put into the 
fame iituation as other commodities - - 228 

What fhall be a lofs by ftranding within the memo* 
randum - - 230 

In what cafe the infurers (hall be liable fora partial 
lofs upon the enumerated articles * "231 

' It is now fettled that the claufe, “ or the Jhip be 
jlranded” is a condition, and a ftranding lets in 
all partial Ioffes - - - 233 

Whether the memorandum excludes the total lofs of 
an entire individual * - -239 

If the fhip be ftrandedit deftroys the exception, and 
lets in the general words - 235 

Meaning of the word jlranding . - - 239 

Running aground in the river by being-run foul of, 
it not a ftranding ? • • - 240 

Damage 
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RISKS —continued. Page, 

To what rijks the owners and majlcr of the Jhtp 
are liable - - . 241 

Damage occafioned by the fault of the (hip - ib. 
Bad ftowage, wet, theft, embezzlement, rats, &c. 242 
• Difference between the refponfibilily of carriers by 


land and by fea 243 

The latter are anfwerable for theft, though all pre- 
cautions.be taken - - - 242 

Whether they are anfwerable for accidents in (hip¬ 
ping and landing goods \ - 244 

To what extent they are liable - . ib. 


At .common law - - - ib. 


By ftatute - - - * ib. 

But the infurers as well as the owners and mailer 
are liable for external theft - - 246 

Remedy of the infurers againft the owners and 
mailer .... ib. 


Duration of 

* r - 246 

l. Upon goods 

- 247 

On board the fame (hip 

- • - 249 

Removed to another (hip 

- - - ib. 

On board a (tore (hip 

- - - ib. 

When they continue in 

a new (hip, on goods 


bought with the proceeds of goods faved - 169 
In what cafe they continue on goods taken on 


board in the courfe of the voyage - - 142 

They continue on goods during' an unavoidable 
delay ... 257 

If goods be infured from the loading thereof, the 
policy attaches upon the loading - 260, *323 

How long they continue in the lighters of the 
infured r - - - - 251 

• How long in common lighters - - 253 

If the owner of the goods take charge of them, 
the lighterman is difeharged - - 236 

Where the goods remain on board longer than 
ufual - - 257 

Where they are fold without unloading - - ib. 

Where the general rule is controlled by particu¬ 
lar ufage - - 258 

*7 Every 
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RISK S-— contin ued. Rage, 

Duration of. 

Upon goods. 

Every underwriter is prefumed to know the ufage 
of the trade he infures - - 259 

The ufage of one trade may be proved to fhew the 
practice in another fimilar trade - - ib. 

2. Upon theJhip - 260 

When it begins - - - - ih. 

In France » - 1 - - a6t 

In England - - - - ib. 

When it is for a limited term - - ib. 

Where the infurance is “from” a place - ib. 

Where “ at and from” a place - - ib. 

Where it is “ at and from’* an ifland, like Jamaica 
or Guadaloupe - 35 3 

Objections to the time of ending the rifk on (hips 
in Engltfh policies - - - 265 

Whether the infurers be liable for any lofs after 
the 24 hours, or the end of the term - 262, 3 
Where the caufe of the lofs exifted before - ib. 
During quarantine - * 264 

During an embargo - - 265 

At what time the rifk ends where a fhip is in- 
fured from A. to B. generally - - ib. 

Where a (hip is infured to Jamaica generally ib. 

Where a {hip difeharges part of her cargo, and is 
chartered for another voyage, in which {he is 
to deliver the reft - - -2 66 

When the infurance is to ihc IVcJl Indies gene¬ 
rally - - 267 

. On the tackle and rigging, landed during a re¬ 
pair - 269 

During an Eajl India voyage - - 271 

With liberty to touchy Jlay, and trade in any ports 
or phccs” - . . . 273. 

What is meant by ct any ports and places ” - ib. 

Where the liberty is “ to touch and Jlay” only 273, 4 
The general words will not extend the rifk beyond 
its defeription - « - - 274 

A liberty to touch and ftay “ at any ports and 
places” means only places in the ufual courfe 
of the voyage ' - - * *75 

This liberty muft be ft rift ly adhered to - ib. 

The 
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HlS K— continued. Page. 

Duration of. 

Upon theJhiip, 

The rilk may be properly commenced, though 
under unforefeen circumftances - “ a 7J 

Whether failing from A. for B. which is an inte¬ 
gral part of a Voyage from A. to D. be a com¬ 
mencement of the rilk from A to D. - 276 

Whether the rilk continues though the (hip do 
not touch at the places in their proper order 277 
Where a (hip has liberty to cruifc for a certain 
number of weeks - 197 

$. Upon freight - - - 278 

When it commences - - - ib. 

If part of the goods be Ihippcd - - ib. 

If the /hip be loft in her way to the port of 
loading - - - 279 

When a policy on freight of a homeward voyage 
attaches - - - -79 

A policy on freight from A. B. and C. to D. 
will not protect lire freight from A, to B. 280, 5^.3 

Whether the rijk may be changed - 281 

Effect of changing the rilk - - - ib. 

In what cafe the taking of lctteis of marque on 
board will difeharge the underwriters - ib, 28; 

ROBBERY. 

When the owners and maftcr are liable for, Vide Rijh 

(Owners liable). 


ROMANS. 

Whether acquainted with the contract of iufurance 
To what extent they carried narigation 


> 

- ilJ. 


ROYAL EXCHANGE ASSURANCE. 

Vide Jnfurance Companies. 

RUNNING FOUL. 

Vide Lofs (By colltfion). 

SAILING INSTRUCTIONS. 

Vide Warranty (Convoy). 

SAILORS. . 

Duty of in cafe of misfortune •> -616 

Wages of, when a charge on the infurer - $ 3 %* 7 2T 

When 
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SAILORS.— continued. Page* 

When entitled to receive their wages • - 89 

Cannot infnre their wages - - -90 

But they may infure goods purchafed therewith - 91 
They may borrow money on refpondentia, on their 
goods on board, but not on their wages ' . 747 


SALVAGE. 

Vide Lofs (By fdlvage). 

SCOTT ; SIR WILLIAM. 

Charafter of his decifiona • 30 

SEA LETTER. 

Vide Documents. 

SEARCH. 

Vide Warranty ( Neutral ). 

SEA RISK. 

Vide Loft (By perils of the /cd). 

SEA-WORTHINESS. 

Vide Ship ( Sea-worthinefs of). 

SENTENCE (foreign). 

Effeft of. Vide Warranty (Neutral)—Ship (ConduR of). 


SHIP. 

Who fhall be deemed owners of - - 115 

What fhall be deemed part of - - 727 

Vide Rcgifler. 

Sea-worthinefs of - m 1 S 3 

Implied warranty of ib. 

Different degrees of 154, 4 76 

At what time fhe muft be fea-worthy , '' - ib. 

What credit is due to a previous furvey - 155 

A fhip infured ** at and from’* need not be fea- 
worthy when the policy attaches - - 201 

Whether a fhip fhall prefumed to have been fea- 
worthy, till the contrary be proved - 156 

When the proof of unfeaworthinefa lies on the in- 
furer - 159 

A witnefs who never Taw the fhip, may prove that 
from the ftatement of another witnefs, fhe was 
not fea-worthy - - - - - 83a 

Nothing 
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SHIP— continued. Page. 

Sea-wort bine/s of. 

Nothing will excufe the breach of this implied war¬ 
ranty - - - - 150 

Not the ignorance of the infured - - 160 

Nor the infurer’s knowledge of the ftate of the 
Ihip - - - 161 

In what cafe the infurer (hall be liable for damage 
occafioned by the infufficiency of the (hip - 165 
In what the, owners - - - ib. 

In general it is luflicicnt if the (hip be fea-worthy at 
her departure - - - ib. 

If a defeft appear foon after her failing, the infer- 
rence is that (he was not fea-worthy - ib. 

To be fea-worthy (he mull be properly manned ib. 
She is not fea-worthy without a pilot, where nc- 
ceffary - - - ib. 

If Ihe be not fea-worthy during any part of her 
voyage, nothing fubfequent will better her con¬ 
dition .... 41a 

There need be no representation fefpcfting the ftate 
ef the (hip before failing - - 475, 833 

Changing the Jhip - - - 166 

When this may be - ib. 

No claufe neceflary to warrant a change of (hip, in 
cafe of necelfity - - - - 1(^7 

If a man infure upon any (hip he /hall come in from 
A. to 15 . he cannot, by removing, change the 
flip - 168 

If the (hip be changed by ncceftity, the rifle will con¬ 
tinue on new goods bought with the proceeds of 
thofe faved - - - 169 

When the bell is done for the intereft of all parties, ' 
the infurers will be liable - - - 170 

In what cafe the captain ought to hire another 
.vcflel - - - - 171 

To what expences the infurers are liable in fuch 
cafe - - - - - ib. 

Infurance of goods in “jhip or Jhips” - 172 

When this may be - - - ib*- 

i , If there be two policies on goods on board “flip or 
flaps? and a (hip with part of the goods be 
• loft, the infurers on both (hall contribute ib 

If 
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SHIP— continued. IPigtf* 

Infurance of goods in (i Jhip or jhips **. 

If goods be infured in a certain (hip, and others in 
11 Jhip or Jhips,'* and the latter be loft, the under¬ 
writers on the latter policy alone ihall anf ver - 174. 
If goods of larger value than the fum infured in Jhip 
orJhips , be put on board feveral (hips, and fome 
are loft, how the lofs (hall be borne --176 

If goods infured in feveral (hips, by feveral policies, 
be all fcnt in one veffel to'the feveral (hips, and 
this be loft, how the lofs (hall bqrborne - 176 

Employment and conduft of - - 177 

This mud be according to law - - ib. 

In what cafe a legal disqualification will avoid the 
policy - - - - ib. 

Whether the contract will be avoided by the (hip’s 
a&ing in contravention of a treaty - 178 

As to the offence of deftroying any (hip, Vide Lofs 
{By Barratry )— Lofs ( Fraudulent ). 

.As to the ri(k upon the (hip, Vide Rif ( Upon theJhip). 
As to foreign built (hips, Vide Warranty {Neutral). 
How valued upon a lofs, Vide Adjujlmcnt of Lojfes. 

SHIPPING AND LANDING GOODS. 

Who (hall make good Ioffes happening in, Vide RiJJt 
(Owners liable). 

In private or public lighters, Vide Rifh ( Duration of)* 

SHIP’S HUSBAND. 

Vide Agent. 

“.SHIP OR SHIPS 5 ’ (infuranccin) . ~ - 17s 

Vide Ship. 

SHIPWRECK. 

Vide Lofs {By perils of the fea) Abandonment. 

SIEGE. 

Vide Blockade. 

SLAVES. 

Formerly infured as goods % - - 93 

How the trade in them was regulated - - ib. 

This 
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SLAVES— continued. ’ Page* 

This trade is now totally abolifhed - " 93 I 

Whether flares thrown overboard in a ftorm, or in a 
• fcarcity, be a lofs within the policy - - 630 

Vide Rijk,‘—Suhje 3 matter {Slaves). 

I 

SMUGGLED GOODS. 

•'As to the infurance of. Vide Suljeft matter ( Smuggled 
goods). 

Whether money, jewels, &c. intended to be clandef- 
tinely tranfported, may be infured - m 3 1 9 

If the matter be guilty of fmuggling it is barratry 263 
But if the fhip be not feized for fuch fmuggling till 
after the rifle ended, the infurerswill not be liable , ib. 
Vide Riji {Duration of). 

A feizure by an enemy for fmuggling ia not a cap¬ 
ture - - - 

STAMP. 

Vide Policy {Stamp), — Fire (Infurance againjl). 

STATUTES CITED. 

An. Reg. Edward I. 

3. -c.4. p.548 n. 

4. -c. 2. p.548 n. 

Edward III. 


- 68 « 


11.- 

25.- 

27.- 

1.- 


28.' 

> 3 ' 

21.- 


32 .- 


■C. 2 . p. 12 . 

-C. 2 . p.j 556 . 

■c. 13. p. 548 n. 

Richard III. 

-c.9. p.13. 

Henry VIII. 

-c. 15. p.556. 

Elizabeth. 

— C. 12 . p.3, 41,25, 26, 699 n 
James /. 

-c.3. p. 13. 

Charles II. 

c. 18. p.63, 64, 557, 647; 


13 & 14. c. 23. p. 2 6. 

16. -c. 6. p. 742. 

23 Sc 2 3. C. xl.p. 743. 
tOl.'U. E t 


4 Sc 
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Statutes cited— continued . < p age . 

An. Reg. ' Wtttiam and Mary, 

4 & 5. c. 15. p.57. 

7 & 8. Cy.2,2. p. 63, 64. 

William lit. 

8 5 c 9. c. 36. p. 57. 

9 & 10. c. 44. p. 65,66, 67. 

-0.52. p. 182. 

11 Sc 12. c. 7. p. 536. 

1 ftat. 2. C. 9 p. 557. 

5- —- c. 8. p. 63 n. 

9.-c. 6. p. 2. 

12.-c. 16. p. 649. 

12 Ttat. 2. c. 18. p. 548. 

George 1. 

4--c. 11. p- 557a 

-e. 12. p. 558. 

6.-c. ij. p.697. 

6. -c. 18. p. 28, 45, 48, 6-;;, 697. 

7. -c. 21. p. 744, 745. 

7--c. 27.P.47. 

8. -c. 24. p. 90, 557. 

— c. 30. p. 697, 

11. -c. 29. p. 558. 

-c. 30. p. 698. 

George 'II. 

7.-c. 5. p.794. 

-c. 21. p.744, 745. 

12. -c. 30. p. 63 ru 

13. -c.4. p.551 n. 

Ij.-J-re.’33. p. 63 u. 

19.-c. 32. p. 144 n. 

19. - c.37. p.6o, 97, 103, HI, 116, 118, 122, 126, 

133. 136, 143, 146, 152, 288, 587, 
640,710, 743,761, 764. 

,2.-c. 33. p.317, 318, 361. 

2(5.-c. 19. p-548. 

29.-c. 34. p. 568 n. 569. 

- George It /• 

14. -c.43. p. 129, 306, 774, 787. 

x 6 . : -C.5.P.83. 

19 ——-c. 67. p. 108 n. 
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STATUTES CITED— continued. Tag*. 

An. Keg. George III. 


22.— 

-c. 23. p. 504,570. 

24.— 

-c. 47. p.263. 

2J.- 

T-C. 44. p. 306 . 

26.- 

-*. 60. p. 116, 384, 7»2. 

. - 

—-c. 86. p. 245. 

27.- 

-c. 1. p. 2. 


—— c. 19. p.384. 

« 

on 

w 

-c. 3&P-5S. 


-c. 56. p.307,309, 311. 

29.— 

—— c. 68. p. P8. 

31. — 

-e.54. p. 17S n. 

33— 

-c. 27. p. 32, 38, 88. 

— 

-c. 52. p. 66, 67. 


- c. 66 . p. 283, 381, 505, 

3*— 

-e.9. p. 88. 

— 

-c. 68. p. 384. 

0 r* - - - 
JJ * 

-c. 8. p. 684. 


-c. 63. p. 261, 322, 337, 

— 

--c. So. p. lay. 

ri-— 

-c. 97. p.6S, 75, 183. 

3 ‘S .— 

-c. 76. p.379, 383,474. 

39 & 

40. c. 67. p. 63 n. ‘ 

4 f -- 

-cf jo. p.338. 

43.— 

-c. 99. p.340. 

43 -— 

-c. 160. p. 505, 551, 568 

-&■ 

-t- 

j . 

--c. 9S. p. 341, 786. 

47 -— 

-c. 36. p. 93, 94, 554 n- 


STOWAGE. 

Vide Ri/i' [Owners and mnjlerjiallt). 

< 

STRANDING. 

What (hall be - 234, 239, 240, 689 

Vide Rijhs (Excluded by memorandum)—Loft (By 


perils of the fea). 

SUBJECT MATTER. (of marine infurance). 

Smuggled goods - - - 55 

Infurance upon is void - - - ib. 

What is meant by - - - - 56 

The infurer may take the objc&iou though he knew 
the trade to be illegal * - - - >b. 

it i Do&rine 
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SUBJECT MATTE R.— continued. * : . \ j , F*ggr^ 

_ Smuggled goods. , - 

Doftrine of foreign writers on this point - $6- 

, t Infuring tbe delivery of, reftraindd - -57 

, How the insurance of the delivei y of wool lit foreign 

parts is reftrained - - , - - 58 

r Whether a trade prohibited by the laws of one 

country may be legally infured in another - , - .58 
, The laws of England pay no regard to the revenue 
laws of other countries • * - 6a 

Whether a policy on a fmuggling. adventure in a 
foreign country, contrary to a Briiijb treaty, be 
legal - - - - - ib. 

Vide Smuggled goods , 

■ Prohibited colonial commerce - - 62 

No infurance can be legally made on any com-' 

- merce Carried on contrary to the laws of the 

dependencies of this kingdom ’ - 62 

■■ How the colonial trade is regulated by the naviga- 

. tion laws - - > - ib. 

Goods cannot be infured from the Brli/b IVeJl 
Indies to Cilrcltar - - - 64 

Nor on board a SweJi/b fliip from Madras, to 
G-.ttenlurgh - - - - - ib. 

No legal-' infurance can be made on a voyage to the 
Eajl Indies in contravention of the 9 & 10 
IV. III. c. 4$, though the penalties of that adl 
ire repealed - - - 65 

How a licence from the Eajl India Company (hall be 
conftrucd, where the whole of the voyage becomes 
- imprafticable - 837 

Though the Awicans may trade to the Britifb 
lcttlcmcnts in Ir. lia, they mull not carry on the 
coifting trade *' - - 68 

If a foreign - (hip, trading-to. the Britifb colonies 
under a treaty, violate thd'^&aty, this will v 
’avoid a policy ori her * 74. 

■ But a policy on a legal cargo is not vitiated by a 
,. previous offence of tlus fort - ib. 

' Contraband of ivar * ' - , . ‘ " 7 8 

What articles are fuch - - ib.. 

Infurance of, illegal = - - 81 

I£ font to the enemy - - - ib. 
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SUBJECT MATTER —MMitottd. c 
Contraband of war. 

If exported in contravention of an embargo N - S2 
If fent to a Brifi/L colpny with which all ititercoiifle 
, 1 is prohibited - „ - _ - 8^ 

Or While it is in the hands of the enemy - 84 

Commerce with the enemy • - - 85 

. AH trade wpth the enemy without a licence is illegal ib. 
Such licence mull be ttritlly obferved - - 87 

Good* bought of the enemy cannot be infuied % 86 , 8/ 
But this objection mud be taken in the firft 
inftance - - - 36*89 

Goods fent to a B itijb fettlement, while in the 
hands of the enemy cannot be infured - - ' 84 

But oil, the property of a neutral, may be infurvd 
from a neutral port to an enemy's port - 836 

The mere carrying of enemy*-# goods on board is no 
breach of neutrality - - - ib. 

If a (hip in fuch cafe be feized by a Brilijh (hip of 
war the infured may abandon - - ib. 

Vide Enemy. 


Wages and effects of mariners - - 89 

Mariners are to ■'cccive but a moiety of their wages 
abroad - - - ib. 

They cannot infure their wages 1 - - 90 

But they may infure goods purcha led therewith - 91 
The captain may infure his gcods oh board, or his 
(hare in the Ihip - ib. 

Or he may infure his comnufllons and privileges in 
the African (lave trade - 

Vide tutors. 


Freight, - - - - 91 

■ In France freight not already earned cannot be 
infured - ‘ - - i 0, 

In England freight exfetted) as well a9 the (hip, njav 
be infured - *. 

What (hall amount to a lofs upon freight 
Vide Freight. 
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Slaves 
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SUBJECT MATTER— continued. Plage. 

Slaves - . - . "92 

Were formerly infured as goods . 93 

How this trade was regulated - - ib. 

Now totally aboliflied in this kingdom - - ib. 

Profit .... gj 

How infurablo abroad , - ■ 1 - - ib. 

Rcafons againlt the infuranee of it - - ib. 

Yet it has been hoi Jen to be legal - 97 


If imaginary profit of a cargo of goods be infured, 

« the lofs of the fliip is a total lofs, though the 
cargo be carried to the port of delivery in 
another (hip - - ioi 

But the infured mud Ihew that lie would have made 
a profit had not the lofs happened - - 102 

TACKLE. * , 

How prote&ed by the policy - - - 267 

Vide Rips ( Duration of—Onflip). 

TENDER. 

Vide Proceedings (Pica). 

THEFT. 

When the owners and mailer (hall be liable for - 24a 
Vide Rijh (Owners Halle). 

TIME (Infurance^r). 

Not to be for longer than twelve montjis - - 33 ® 

Vide Policy (Stamp), 

When the lifks on a policy for time fhall end 2C1, 584 
Vide Rife ( Duration of ). 

tOTAL LOSS. 

Vide 'Lofs,-—Abandonment. 

TRADE AND TRADING. 

Vide Commerce. 

TREATY. 

Whether a trade carried on in contravention of a 
Briti/h treaty may be infured _ -■ 60,178 

TRIAL. 

\ide> Proceedings (Trial). - - 


TRUSTEE 
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TRUSTEE. Page. 

When he fiiall have an in Curable intereft - - loo 

Vide Intereft (Infur able }. 

UNDERWRITERS. 

Vide Parties to the ContraS (Infurers ). 

Character of the French underwriters - ' - 4$ 

, Englijh underwriters -* - ib. 

‘ An agent or broker ought not to underwrite 301, 704 
If he do, he may from ncceflity be a witnefs for the 
other underwriters - - * 7°+ 

USAGE OF TRADE. 

What (hall be deemed - - - 1 86 

A few inftanccs will not make an ufage - - ib. 

Effedt of ufage upon the contrail of infurance - 226 

Every underwriter is preiumed to know the practice 
of the trade in which he infures - - 250 

And he is bound by fuch ufage - - 270 

Defciibirg the voyage is a reference to all the circum- 
lianccs of it - ■ - - ib. 

The warranty to till with convoy is controlled, by 
ufage - - - " * 37.1 

The ufage of one trade may be given in evidence to 
prove the practice of another fimihir trade - 259 

Whether a practice prevailing for three years amounts 
to an ufage of trade - - - il). 

Upon what principle the authority of ufage rolls - 707 
How far it ought prevail - • - 1 - ib. 

An ufage not iuconfiftcnt with the terms of the 
policy may be received in evidence ‘ - - 365 

In what degree the terras of the policy are controlled 
by ufage - - " 6Cii, 727 

Vide .E vidence. 


USURPED POWER.” 

How thefe words are under Hood in a fire policy 


- 790 


VALUATION. 

How fixed in a valued policy 
Vide Adjujbnent (As to value). 

VALUED POLICY. 

Vide Peltry (. Different forts). 

E e 4. 


- 621 


VENUE. 
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VJRNUE. * ' Pag*, 

When it may be charged in an adtion on a policy r 694 
Vide Proceedings [Declaration). 

VISITATION AND SEARCH OF NEUTRALS. 

• 1 The right of vindicated - - 81, 436 

V ide SotjeO Matter ( Contraband of war),—Warranty 
( Neatral—Forfeiture ). 4 

VOYAGE, 

What - - -1 - 180 

. JVJwi the illegality of it avoids the conpraft - ib. 
No legal infurance can be made on an illegal voyage 181 
As being contrary to th laws of this kingdom or 
any of its dependencies - - ib. 

Or the law of nations - - ib. 

Or the laws for prottfting the monopoly of the 
Eafl Indta Company - * - ib. 

Though* the pcna.ties of the 9 & 10 W. III. c. 44. 

repealed - - - 182 

Put a voyage will not be illegal becaufe the whole of 
the voyage licenfed by the India Company becomes 
impracticable * *- - 837 

What (halbbe a legal voyage between America and 
the Briitjh fettlements in India •• - 183 

If an entire voyage be illegal in its commencement, 
an infurance on any part of it is vo ; d - -7a 

How the voyage fhall be deferibed in the policy 321 
The dtfeription of the voyage is a reference to all 
the circuraftances attending if * - 27* 

. When the lofs of the voyage fhall be a total lofs. 

Vide 'bfvuknment. 

. Deviation from - - -183 

Deviation defined - ' - - ib. 

£iTt& of - t * • - ib. 

Diftinftion between an intended deviation and a 
different voyage - - 3184,326,327 

Why it dlfcharges the underwriters - -184 

It determines the confra&j though the fhip refume 
her proper courfe - - 4 . 

l. WlaiJhnllbS * - * *■ * - ib. 

What is meant hytbe ufual.cettrfc of the voyage ib. 

Stopping 
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VOf AGE— continued. ftge» 

Deviation from . 

fVhatJhall be . 

- Stopping at certain places. is no deviations if 
according to tifage - - #85 

But a few instances will not make an ufage - 186 
The fmallnefs of a deviation makes it not the lefa 
fetal - - - * ib. 

It ia fetal, though Neither the rHk or the pre- , 
mium* would be greater if it were permitted - 187 
A liberty to * touch and fay *' will not warrant 
a breaking bulk or trading at a place t88, a 75 
Yet a (hip, with liberty to touch only, may trade, 
provided this occaiion no delay, deviation or 
additional rilk ... 835 

Nor will a liberty to difeharge goods warrant a 
takirgof othcis - 188,275 

If there be feveral ports of difeharge, the (hip muft 
vifit them in their order - - 189 

IJnlefs there be an ufage to the contrary - ib. 

She may go to any one place • - I90 

But if to more than one, (he muft take them in 
their order - - 190, 3*5 

If the ports of difeharge be not particulaily 
fpecified, (he muft take them in geographical 
order - - 190 

But neceffity will juftify a variation in the order 
of the places - - - 191 

A liberty to tonch “ at any ports or placet" 
means ports or places in the ufual courfe of the 
voyage ** - - - ib 

Such a liberty is fubordinate to the voyage c 
infured - - - - ib 

It gives no power to change the voyage - 19a 

In what cafe a cruifing m quell of prize (hall not 
* be a deviation - - 195 

Whether a Ltter of marque may chafe an enemy 196 
How a liberty to crude for fix weeks (hall be 
conilrued - ... 197 

A liberty to take letters of marque is conftrutd 
ft tidily - ’ - - 198 

A liberty to chafe, capture, and man prizes, will 
• nbt juftify convoying a prize ' * - 199 

When 
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V O Y AGE— continual. Page. 

Deviation from. 
lYLatJhali be. 

When an unufual duration of the voyage amounts 
to a deviation - * - 199 

Time fpent in repairs is not an unneccITary delay 200 
An intended deviation will not difeharge the 
underwiiters - - -,201 

When a previous defign to touch flisll lie only an 
intended deviation - - - 324 

Biltin&ion between a different voyage, and an in¬ 
tended deviation - - 324-5 

What ihall be the confequence of failing on a voy¬ 
age different from that deferibed in the policy 326 
Whatever may be the intention of the infured, if 
tlue (hip fail on a different voyage from that de¬ 
feribed, the underwriters are difeharged - ib. 
If freight be infured from A. to B. but the goods 
are intended to be fent to C. the policy is void ib. 
If there be feveral tracks to the place of defti.ra¬ 
tion, the mailer fiionld be at liberty tc ebufe 203 
2. When juJlijieJ by nccejfiiy - - - ib. 

If the captain aim to perform the voyage in the 
fhoitcll and fafed manner, a departure from 
the dircfl courfe is no deviation - - ib. 

The extent of the deviation inufl be juflified by 
the degree of necefiity - - 204 

A deviation is juflified by necefiity, though the 
caufe of the necefiity he not amongfl the perils * 
infured againfl - - • v ib. 

I. Eyjlrefs rf weather - - - ib. 

а. Want of necejfary repair - - 207 

Putting into port to lighten, if too heavily laden, 

or to take in ballad, if too light, is no de viat ign 2 08 
But a /hip mud not trade when /he puts into a 
port for rcpa’rs - - - 209 

Yet a fhip having liberty to touch, may trade, if 
it occafiun no delay or additional rifle - 835: 

, 3 To join convoy - - 210, 354, 335 

• 4. Vuceouring Jhhs in diflrefs - - - - 211 

5 To avoid cu/tue or detention - - . ib. 

б. S chnefs of the majler or mariners - - - 212 

7. Mutiny of the crew - - - ib. 

, When a deviation /hall amount to barratry, 

.Vide Loft (By barratry). 


WAGES 
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INDEX. 

t 

WAGES (of mariners). v ^age. 

When aftd how payable - - 89 

Incurred during a repair, when a general average 

538, 72 r, 726 

Whether infurable - - - p 0> gi 

Whether money may be lent on refpoodcntia on 


wage? - - 

Vide Sailors—SuljcEl Matter (IVages). 
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WARLIKE STORES. 

Vide Subjeft Matter ( Contraband of IVar). 

WARRANTY. 

Nature of - - - 346 

Different forts - - - ib. 

How conftrued - - - 347 

How performed - - - ib. 

Effcft of the breach of - - * -348 

flow made - - - - 349 

It muff appear on the face of the policy - ib. 

A paper wrapped in, or wafered to, a policy, w ill not 
make a warranty - - - 340 

But it may be written in the margin - - - ib. 

In what cafe the contents of a feparate paper will 
make part of the contrail - - - ib. 

That the Jhip was fafe on a given day - ib. 


It is lufHcient if lire was fafe on any part of the day ib. 


To fail by a given day - - - 3 51 

Nothing will excufe a non-compliance - - ib. 

Not even an embargo - - “ .9 ? - 

Or an irrefiftible force - - ib. 

And a warranty to fail after the day mull be per-. 

formed with equal ftriitnefs - - ib. 

What (hall be a compliance with this warranty - 353 

t If lhe fail befdre the day, but not in the direft courfe, 
this will be a different voyage, unlefs it be tojoin 
convoy - - - - 353 

If an embargo be proclaimed, and the {hip put her- 
■ felf into it, this will excufc a non-compliance 358 
Breaking ground with intent to iail, though im¬ 
mediately obliged to put back, is a compliance 359 
What (hall be a departure from the port of London ib. 

' 10 To 
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WAR RANTY -^continued. 
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To fail with convoy • - • ib. 

This rauft be ftri&ly performed - - 359 

EfFeft of non-compliance ' - ty. 

Whether (he may fail without ecfnfoy, if (he br dif- 
abled iniher way to the place of rendezvous 360 

1. Jt mujl be with the regular convoy - *, ib. 

Convoy what - • - ib. 

How the officers, &c. of th# convoying (hip 
(hall be punched for mi(beha\idhr - ib. 

What fort of convoy is meant by the warranty 361 
The mere protection of a fhip of war is not 
convoy - - 36a 

2 . And from the place of rendefvotu appointed by 

government - • - - ib. 


When the (hip (hall be prote&ed by the policy 
to the place of rendezvous - - 363 

3. And with convoy for the voyage - * 3^4 

What is meant by convoy for the voyage 364,5 
Whether different convoys, for different parts of 
the voyage, be convoy for the voyage 367, 8, 9 

4. The )hip mujl have failing injlrufliont - 368 

How far thefe are effentjal to failing with 
convoy *• - - ib. 

If the (hip arrive at the place of rendezvous 
before the appointed time, and find the 

convoy gone, this will not gt^ifc the want 
of them - - -369 

In what cafe the want of ihcm will he cxcufcd 


. 371,2 

If the matter of the (hip Iofc any opportunity 
of getting them, it is fatal - - 373 

The warranty muft be expounded according to 
the ufage of trade - . “375 

5- Tk‘ /hip mujl depart , andcontmjte t with the eorfvoy 3 76 
She muff: get under weigh with the convoy ib. 
And not leave it without nccellity - ib. 

If feparated, (h* muft rejoin the convoy as foon 
aspoffible - 378 

If (he get under weigh in time, but wait for the 
captain till (he lofe her place in the convoy, it 
lit fatal * m m , 77 6 

J 3 ut 
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W fk$L R ANT Y— continued, 1 Pagto' 

To fail with convoy. x ' 

- Thejhip muji deport and continue with the eotrvoy. 

But (be is not obliged to keep with the conVby 
at all events - - -378 

If the matter, through fraudor negligent#, de- 
fert the convoy* this will difcharge the linder- 
\vi iters - - - • ib. 

By ftatutu no (hip (ball fail without convoy 379 
Penalties for failing without, or deferring, convoy ib. 
In fuch cafe the infurance (hall be void - 380 
And bond mutt be given to fail with* and not 
defert, convoy - - - ib. 

Exceptions - - - - - 381 

When a (hip (hall be within the exception 382 
Duty of the captain with refpcft to fignals 381 


Of neutrality - - - 384 

Meaning of this warranty - - -411 

Defcribing a (hip as belonging to a neutral ftate is 
equivalent to a warranty - "43* 

But if there be only a verbal reprefentalion it will 
not affeft the contraft ... 442 

Nature of it - - - 385 

How expicffed in the policy ... 442 
What (hall be deemed ncutial property - - ib. 

When a neutral fubjedl lofes the proteftion of the 
neutral %g - - - » ib. 

It is fufficient if it be true when made - “387 

The chance of future war is a ride within the 
policy ... - 388 

1. When fafifiid ly condemnatjcpi at prize - ib. 

W h t (hall he a court of competent junfdic- * 
tion in queftions of prize ■, - ib. 

When the judgment of a foreign court (hall 
be conclufive - * - ib. 

The fentenc? of a belligerent conful rcfldent 
in, a neutral country* haano authority 389 
Otherwife if the neutral ftate acquiefce 390,71a 
Oi if the fentenc? be pronounced in the court 
of a co -belligerent ( - . - 390 

By comity* foreign fentenceS are conclufive 
in our courts ... 39X 

But 
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WARRANTY— continued. Pag* 

Of neutrality. . 

Faj/tfied by condemnation as prize % ~ 39* 

Bat this comity is not univerfal > - ib. 

It is not regarded in France - - ib. 

When firft adopted in England - * - 592 

Confequenccs of it - - - ^93 

Stipulations that certain proofs of neutrality 
Ihall be conclulive - - - ib. 

When our courts may examine the fentence 
notsvith (landing a foreign judgment - 394. 

If it be ambiguous it will not be conclulive - ib. 
Neutrals are not bound to take notice of re¬ 
gulations made by belligerents contrary to 
the law of nations - - 397 

Whether, being informed of them, they ought 
to take notice of them for their own fafety 399 

If an infurer know of them, he (hould, give 
notice to the infured • - - 400 

If both be ignorant, the non-obfervance ,of them 
will notaffed the contract - - ib., 

The (hip mud be navigated according to 
fubfifting treaties ^ - - -397,408 

A fentence as good prize is conclufive without 
dating any ground - - 401 

If it do not neceifarily faliify the warranty 
its truth may be proved “ , - 40a 

A condemnation as enemy’s property is coij- 
cluiive, though manifeftly unjuft - 403 

But it is conc^Mk only as to the points which 
it profefTes tSHde >411 

The meaning ofthe warranty is that the fhip 
Ihall be neutral to the purpoles of being 
protected - - -406,411 

As to the documents which (hips are required 
to have, Vide Documents . 

The wdnt of any t of thefe is only preemptive 
evidence againft neutrality - - 408 

' If the fhip be not properly, qualified to fail as a 
neutral any part of the voyage, theunder- 
• writers will ,be difeharged - - 409 

As 
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WARRANTY— continued. Page. 

Of neutrality. 

Falffied ly condemnation at prize. 

. As if, for the temporary want of a document, 

file be fubjecl to detention - -410 

A condemnation hecaufc the captain was an 
enemy, contrary to a French .ordnance, does 
not falfify the warranty - - 414 

Our com ft are bound to give credit to foreign 
fentences, though founded on a fyftem of 
plunder - - - - ib. 

Ships ought to be furtufiied with the docu- 
t ments which, by treaty, are agreed to be 
evidences of their neutrality - -416 

A condemnation for want of a document not 
required by the law of nations, or by treaty, 
is not conclusive - - - 420 

If upon the whole of the Sentence it can be 
collected that it proceeded on the ground 
of enemy’s property, it is conc'utive - 42a 

The party objecting to a Sentence is bound to 
fhew that it did not proceed on the ground 
of enemy’s property - - - 4-5 

Of what force are foreign ordinances in our 
courts? - - - - 42^ 

The want of any requifite to prove neutrality 
is conclufive - - - 428 

By exprefa ilipulation in the policy, the in- 
fured may avoid the effect of a foreign 
fontcnce - - - 430 

If the fentence have -C|«||egal ground, it will ' 
b»* conclufive, ^houg^PpTned to fcvcral Lad m 
1 ■ ones - 433 , 

A fentence of prize will be conclufive, though 
^ it colleA the indicia'frcm which that conclu- 
fion is drawn from ordinances not binding 
in other ftatea - - - 434 

JVbat Jhatl amount to a forfeiture of neutrality 435 

Refilling vifitation and, fearch - - 436 

Whether a neutral be bound to fubmit to vifitation 
and fearch confidered - • 439 

Law of nations defined - ■ ib. 

Doftrine of Hvbner - - ib. 

Doftrine 
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W ARRA NTY— ■ continued'. Page. 

Of neutrality , * 

Jhall amount to a forfeiture of neutrality . 
Do&rine of the Confolato del Mare - - 449 

Of Bynlcrjhoek - - - - ib. 

Of Vattel - - - 441 

French ordinances - - ib. 

Attempts of the Northern Confederacy - 442 


Judgements of our Courts of Admiralty - 444 
Belligerent cruifers have a right to f’earc^i all neutrals 445 
No neutral fovereign can dt prive them of this right 446 
The penalties of refis rnce - - 447 

But the neiftral mud have had notice of the war 449 

WEAR AND TEAR. 

Is no lofs within the policy - - 492 

Vide Lofs ( By perils of the fed). 

WET (damage by). 

When the owners and mailer (hall be liable for - 242 
Vide Ri/i ( Owners and majler liable ). t f 

WlSBUr (laws of). 

Vide Marin: Lav/. 

WITNESS. 

Vide E'.id.nce. 

WOOL, (exportation of). 

Vide Subjtfl Matter {Smuggledgoods). 

WOOLLEN MANUFACTURE. 

■ When introduced into England - XX 

WORMS. 

If a {hip be deftroyed bv, it is not a Lf : by perils of 
- the fea - - - 4*9 1 

Vide Lofs (By perils of the fea ). 

WRIT OF ERROR. 

Stung out, is a breach of the confolidation rule, 
though for manifeft error * 70! 

FINIS. 


Fiutcd by A Sttldun, Law Pinter to H i Majcfly, 
l'iiiitcr> Londuo. 
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awn. ground is good without the words w et 
' . >. 705 

e facias on a recognizance for the peace, 

. 'a parent are sufficient without vi et armit. 

• 483. s. 19 

vaeTFAI-S AND VICTUALLER. 

■ft ant strangers may sell imported victuals 
the gross. 645 

3 Edw. 3. c. 6. all dealers in any kind of| 
tuals shall sell for reasonable profits, and 
chief officers of the town shall see they do 
•n pain of treble value of the thing exor- 
ltly sold. 646 

, butchers selling unwholesome meat shall 
punished, margin. , ib. 

It amie may dispose of their victuals. 646 
' Hen. 8. c. 2. the lord chancellor, fee. 
; set the prices upon victuals ib. 

.tall not restrain officers of cities, &c hav- 
■luthority to set the prices of victuals, i b. 
Sc 3 Edw. 6. c. 15. if any butchers, brew- 
bakers, poulterers, cooks, costers, or fruit- 
* shall conipire to raise the price of vic- 
,, 8tc. they shall forfeit, 8co. 647 

Geo. 3. c. 11. no brewer, innkeeper, vie¬ 
wer, shall be sued for advancing the price 
strong beer and ale in a reasonable degree. 

ib. 

vht m: ous judgment. 

i piuiisnmeut inflicted by the common law. 

449, s. 9 

t w as formerly inflicted for conspiracy. 16. 
«.s now obsolete; no instanct of it since Edw 

ib. (Hi. 5) 

1 . UNITARIANS. 

7 irian dissenters saved from penalties of de- 
r c,ying the Innity by 53 Geo. 3. c. ICO. 411 

i, • USURY. 

'/n * shall be deemed usury. 613 

tab usury is restrained by common law. 613 
' far persons m general are restrained by the 
'"tute 12 Ann. c. 16. from the offence of 
* ury. 614 

hat cases the usurious contract is void. 

614 to 624 

,d v hat cases the usurer is liable to the penal- 
s of the statute 12 Anne, c. 16. 620 

,1 ..hat way the offender may be proceeded 
■j’Bgc'nst. • • ib. 

hat is required in the pleadings in an action, 
information for usury. 621 

-. 1 rate of brokerage is allowed for the raising 
v. money. 623 

WAIFS. 


indictment, be tried in the adjoining English 
county. 93 

WARRANT. 

Killing an officer whose warrant gives him no 
authority to make the arrest, is only man¬ 
slaughter. 193 

So also where a good warrant is executed in an 
unlawful manner. 104 

In what cases homicide by an officer endeavour¬ 
ing to execute a warrant is justifiable. 81, 82 
How a warrant for surety of the peace is to be 
executed. 481 

In what cases a warrant is necessary to arrest 
an affrayer. 491 

WATCH. 

The inhabitants arc not bound to keep watch'in 
a new way, or make amends for a robbery 
therein, or to repair it, unless license be first 
obtained upon ad quad damnum. 698 

WEAVER. 

A weaver who has received silk to work may be 
guilty of larceny by taking part of it feloniously 
away. 143 

WIFE. 

The principle upon which she is excused for fe¬ 
lonies committed in her husband’s company. 

4. (N. 7) 

WITCHCRAFT. 

Conjurers, witches, and sorcerers, distinguished 
and described. 356 

They were anciently punished as heretics, by 
the writ de haretico comburendo , §c. ib. 
In the reign of Edw. 3, a sorcerer was permitted 
to excuse himself by swearing that ne would 
no longer be a sorcerer. ib. 

The offenders divided into four kinds by 1 Jac. 

1. c. 12. 356 

The punishment inflicted by that act. 357 

By 9 Geo. 2. c. 5. no proceedings shall be had 

E ' ist any person for witchcraft, sorcerv, en- 
tment, or conjuration, &c. ib. 

Whoever shall pretend to exercise these arts, or 
to discover stolen goods, shall be imprisoned 
for one year, stand four, times in the pillory, 
and find sureties. 16. 

WITNESS. 

In conspiracy, it is no excuse for a defendant to 
say that he was only examined as a witness 
on the trial. 447 


WOOD. 

(Jake waifs or stray, before they have btten Constables may search the houses of suspected 
I ttin/d, tf c. is not felony by the common law. wood-stealers. 

f "i 149 WOOL, 

r 9 WAIVER. c _ 

. .... See Exportation. 

»e Jang seize a recusant’s lands, it is a waiver : „ _ . . . 

ofhia power to seize die goods. 375 offence of exporting wool. 

WALES, . WORDS. 


166 


551 


* 


S3 Hen. 8. c. 6. a murder in Wales may, an ^ ***** examined, whether word* 
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only spoken can amount to an overt act of J 
compassing the lung's death. 13,14 (N. 6) 
Ho^ far reproachful words to a judge may amount 
to a high misprision. 64 

How far words against the king amount to a con¬ 
tempt of his person and government. 66 
No affront, by Dare words, &c. however false, 
malicious, or aggravated, can amount to such 
a provocation as will alleviate homicide from 
murder to manslaughter. 98 

No one ought to be bound to good behaviour for 
any rash, quarrelsome, or unmannerly words, 
unless they tend to break the peace, or to ca¬ 
lumniate the, state, See. 486 

But a recognizance of the peace may be forfeited, 
even by words directly tending to a breach 
of tb peace. 483 

No quarrelsome or threatening words shall 
amount to an affray, &c. 487 


How far words shall be said to inspire Stt* 
degree of terror as is necessary in forcibly 
try. S 

Threatening speeches, in terrorem populi, 4 
amount to a not. 4 

How words must be expressed and underdo! 
to make a writing libellous. 

WOUND. * 

In what cases the wounding another may 
tided or excused. 483, 484. 490. 

WRITINGS. 

Writings cannot, by the common law, be il 
subject of larceny. 14 

But by 2 Geo. 2 c. 25 to steal the Wfr&Ui 
therein enumerated is felony of like natural 
stealing the property they are calculated tOK 
cure, &c. 19 


END Of VOL. I 


Lowttti MW1 b{%.*w(ifA a*tfci*H,r«apl*kw. 








